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Recently I received a most informative letter from a reader of this column.  He expressed disappointment that gay people who have a certain degree of success quite often do nothing to help other gay people less fortunate than themselves.  Yet these people always seem the first to complain about inequality.  Typically such characters are milquetoasts (Peter M—I hope you find that word of interest) and like hermit crabs move fast when in retreat.

I share the reader’s bewilderment. Why do successful gay people not make more of a contribution to those in the family less fortunate than themselves? From my experience, the better educated the person is, the more likely that he will be accepted by others of the same background. Those dealing with the rougher elements of our society are likely to encounter more hardships. This is a general observation and there are thankfully many happy exceptions.
Sadly, critics of gays sometimes associate furtive anonymous sex, alcohol and drug escapism with us.  Whilst these characteristics may quite justifiably be associated with certain sections of our community they may with equal justification be associated with certain sections of the straight world.  It is only part of the picture and does not tell the complete story.  There are many gay couples leading very productive lives and making a significant contribution to society often just by being decent worthwhile people.  There are also countless gays not in relationships who lead meaningful and productive lives.
Perhaps what we need is a better publicist.  We are not good at showing our best side to the straight world.  I believe it is important that we do project the better aspects of our lifestyle if we are to be better understood and liked.

With the advent of metro-sexuality it is understandable that certain sections of the younger generation may be complacent in relation to gay rights.  They have no experience of the enormity of the oppressiveness of anti-gay laws as recently as 30 years ago.  I was speaking to Holly Wood, our much loved icon, last Friday.  He told me that the anti-gay legislation in Perth relatively recently, went so far as prohibiting all male parties.  Who of today’s generation has any concept of what that would do to a person’s dignity?

A lot of historical gay literature could help to bridge the gap in understanding between gays and straights.  Often such literature tells of heroic battles against oppression, misunderstandings and sometimes hatred. Much of the present-day gay literature does not deal with these significant issues.  Though certainly the books written about HIV are often inspiring, sometimes they are not. A lot of the modern material tends to celebrate a lifestyle.  There is certainly room for that sort of literature. It has its own value. But there is just as much room for the inspiring literature dealing with heroic battles and liberation of self. 
There have been significant changes and these also should be celebrated.

It seems we are a long way off gay marriages being recognized. However the Family Court has the power to deal with gay relationships very much as if they were marriages. If you have any dealings with the Family Court here in Western Australia I am confident you will be treated with the same respect as other person dealing with the Court. The fact that you are in a gay relationship will bring into play certain considerations when dealing with children’s issues. However those issues are centered on the principal that the welfare of the children is of the paramount importance. The Family Court makes no moral judgment of a person’s sexuality.  
Binding financial agreements may be something you should look at. If you are in a gay relationship you may wish to look into the option of entering into such an agreement.  Binding financial agreements are designed to assist a couple to deal with issues of property settlement and spousal maintenance when and if they should separate.  The philosophy is that couples should be able to decide between themselves what they want to happen in the event of a separation.  Further that it would be in the interest of the couple to make that decision having first obtained independent legal advice.
Binding financial agreements are attractive to gay couples.  They encourage open and honest communication. They are particularly useful in situations where the following may apply:
· Where there is significant difference in wealth

· Where compensation to one party may be relevant because that party has assisted the other party at the expense of the first party’s career

· Protection of anticipated inheritances

· Where parties wish to preserve certain assets for the benefit of children
In order to be binding the financial agreement must comply with certain specific requirements.  Each party to an agreement must obtain independent legal advice from a legal practitioner as to the following matters:
· The effect of the agreement on the rights of that party,

· Whether or not, at the time when the advice was provided, it was to the advantage, financially or otherwise, for that party to enter into the agreement;

· Whether or not, at the time, it was prudent for the party to enter into the agreement; and 
· Whether or not, at the time and in light of such circumstances as were, at the time reasonably foreseeable, the provisions of the agreement were fair and reasonable.
A certificate of independent legal advice must be annexed to the agreement certifying that the legal practitioner has advised in relation to the above matters.
Binding financial agreements provide a very significant option to parties who wish to ensure that conflict is kept to a minimum and that they are kept out of the Family Court. Some people may feel uneasy about entering into a binding financial agreement.  They may be concerned that such a step would, in itself, destabilize a relationship.  However, it may just as easily be said that a binding financial agreement encourages the process of open and honest communication between parties.

The terminology contained in financial agreements quite often promotes the notion that the parties really do intend that their relationship be permanent. It is not uncommon for clauses such as the following to be contained in the agreement:
· Because of their mutual love of each other the parties want an Agreement to eliminate, as much is possible, any future impediment to their relationship which might arise from uncertainties as to their respective financial relationships to each other.
· Peter and Andrew  want this agreement to:

· Promote harmony between them,
· Reduce the possibility of litigation if they separate,
· Create certainty about their financial and legal responsibilities towards each other if they separate,
· Mary and Helen intend their relationship to be permanent but want to define their financial rights and responsibilities if they separate.
The agreement may set out such matters as
- how the family home should be dealt with upon separation, 
- whether one-party should be entitled to reside in the home to the exclusion of the other party after separation, 
- whether the parties intend that they should be financially independent of each other after separation, 
- whether the parties are to retain the sole ownership and control of their own individual assets or whether the other party should have some claim or entitlement to such assets  
Quite often parties decide to deal with property depending on how it may be characterized. That is, whether such property could be said to be separate property or joint property.  For instance separate property is quite often defined to be:
· all property, whether real or personal, tangible or intangible owned by each party at the date of commencement of the relationship,
· all property gained by either party after the date of the relationship by gift or inheritance,
· all income, earnings and benefits resulting from each party’s personal skill

· all exchanged property, proceeds, gains or income derived from property and income listed above in whatever manner including financial or non-financial contributions by the other party.  
The parties may decide that upon separation the other party shall have no claim to separate property.  In relation to jointly owned property the parties may decide that such property will be disposed of between them pursuant to agreement at the time of separation or if no agreement is reached within one year of separation (say) then the jointly own property shall be sold and the proceeds divided equally (or in such other proportions as set out in the agreement) between them.

To proceed with a binding financial agreement you may wish to discuss your situation with a family lawyer. May I suggest a family law practitioner of the caliber of Richard Klimek would be ideal? Next issue we will look at children, residency and gays.
