When is a gay crime not a gay crime?

by Kenton Miller

Within an hour or so of the verdict being passed down on the 'manslaughter' of Keith Hibbins, radio 3AW was talking to the Victorian Gay and Lesbian Rights Lobby (VGLRL). Most of us don't think of 3AW as a station sympathetic to gay men - yet here was the drivetime host indignant that those who had killed Keith Hibbins, had "got off".

Of course they called us. Two young, drunken men had beaten a gay man to death in Fitzroy Gardens. Surely this fit right in with what we've been saying about the homophobia in Victoria today?

The two young men  - Kristian Dieber, 24, and John Whiteside, 28 - had been on their way back from a footy game with their mates. They came across a 23-year-old woman in the Fitzroy Gardens who said two men had raped her. A rape that turned out to be fabricated.

Dieber and Whiteside set out to hunt down the rapists. They confronted Keith Hibbins and his life-long gay lover David Campbell in the park. Being gay men faced with two aggressive young men the two began to run, believing they were facing drunken gay-bashers. 

Keith Hibbins, who had fallen from a roof in 1993, had pins in his arms and legs. According to his partner he “ran like a tin man." There was a brief and vicious attack. Keith Hibbins was taken by ambulance to St Vincent's Hospital, where he died ten days later. 

It was a surprise to many when the Supreme Court judge passed down a sentence that allowed the killers of Keith Hibbins to walk free.  Justice Cummins said each of the young men had served about six months' pre-sentence detention and he suspended the remaining two-and-a-half years of their sentences.

People began calling the VGLRL. Were we going to hold a rally? Surely this was a gay hate crime? What kind of a message was this sending out to the community? You can bash a gay man to death and walk free?

Yet even within our community, opinion seemed to be divided. Many who had read Justice Cummins judgement on the Internet were perhaps not quite so quick as to condemn the sentencing. Others responded to the sentencing alone, asking if the victim had been a heterosexual father of three, would the sentence have been as light?

Part of the difficulty is that this bashing, if one is to follow the judge’s reasoning, was not so much a 'gay crime' as a crime against a man who happened to be gay. Justice Cummins has claimed that the killers were not vigilantes on the grounds that their conduct was not premeditated. He told them “neither of you is a violent or aggressive person and neither of you suffers any psychological condition predisposing you to violence or aggression”.

He placed the crime in the “least culpable category” of manslaughter. He said that theirs “was the conduct of two young men of good character not looking for trouble, not looking for a fight, not bent upon violence; …who without reflection or premeditation sought to ensure the perpetrators did not escape…”. Then, he added, “… in a rush of emotion, believing you had found the perpetrators, (you) severely but briefly assaulted the victim.”

As Dieber left the court he told the press "I just feel sorry for everyone involved". For many, this case has made little sense, especially in the terms of sentencing for the severity of the crime. Talkback radio and the letters columns have featured many examples of people being given much more punitive sentences for much less harsh crimes. 3AW spoke of the victim as “someone’s brother, someone’s son”. He was also someone’s life partner of 17 years.

Is it a gay hate crime though? In passing down his sentence Justice Cummins was careful not to have it seen as such. In his eyes it was very much a case of an unfortunate ‘tragedy’ of mixed up identities. He clearly stated “If this manslaughter had been a purposeful bashing of a homosexual - that is, if you had bashed the victim because he was homosexual - I would have imposed upon you lengthy terms of imprisonment.”

“That is because the law rejects violence against homosexuals and rightly will meet such violence with the full punitive and protective force of the law. But yours is not such a case. You punished the victim because you thought he was a violating heterosexual, not a homosexual.” 

For the VGLRL then, this case moves away from our charter. If it were clear discrimination against a gay men or lesbian, we could challenge it. If it had set a precedent, such as the ‘homosexual panic defence’ cases, the mandate for our response would have been clear. However, Justice Cummins said that, had the death been the result of action by vigilantes, gay-bashers or aggressive drunken sports followers he would have imposed severe jail terms.

The Office of Public Prosecutions has to now consider if this is an ‘appealable sentence’. What does this actually mean? The Director, who is the only one who is in a position to appeal the sentence, has to ask, in the letter of the law, if the sentence is ‘manifestly inadequate in all circumstances’.

He has to judge the judge – to determine if there were enormous errors in the verdict. He has to sift through what is a very thorough document and decide if it’s ‘sound in it’s internal reasoning’. If it were a much more broad-brush judgement the Director would be in an easier situation. But Justice Cummins has been meticulous in his detailing of his reasoning, even if one doesn’t agree with it.

Perhaps a major flaw in his logic is that he defines vigilante conduct as “premeditated, purposive conduct wherein the actor takes the law into his or her own hands having eschewed due process of law.” It’s difficult not to see the lapse of time between hearing of the supposed rape and the killing of the victim as premeditation on the part of the convicted.  

If this isn’t a 'gay crime' should we, of the lesbian, gay, bisexual and transgender community, even care? The question is perhaps, more simply, do we as human beings feel that justice has been done?

If you disagree with Justice Cummins’ sentencing of the two young men he judged to be of “excellent character”, then you have to write to the Director of the Office of Public Prosecutions. The office is at 565 Lonsdale Street in the city of Melbourne. The Director has only until July 21 to appeal the decision.

(NB* The judge’s entire decision can be read on-line at http://www.austlii.edu.au/au/cases/vic/VSC/2000/260.html)
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