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The laws on LGBT parenting issues vary widely from state to state.  Below is an outline of California LGBT family law, including lesbian and gay adoption, marriage and surrogacy, and transgender issues.   For more information on California LGBT family law, visit www.waldlaw.net.  

Adoption:

Same-sex couples can do joint adoptions in California, so both adoptive parents have equal parental rights.  Under California law, any child born in California can be adopted in California, regardless of the state where the adoptive parents reside.  This means that a couple from a state that does not allow joint adoptions by gay couples can do a joint adoption in California if they can find a birth mother here to match with.  

"Second parent" adoptions -- where the partner of the legal parent adopts as a second legal parent without termination of the first parent's rights -- have been approved by the California Supreme Court.  (Sharon S. v. Superior Court (2003) 31 Cal.4th 417).  Under the state domestic partner statute, the domestic partner of a legal parent also can complete the equivalent of a stepparent adoption, using abbreviated stepparent adoption procedures.  (Family Code section 9000 et seq.)

Single parents can adopt, regardless of sexual orientation.  

Gay individuals and couples can qualify as foster parents.
Parentage:

California has adopted the Uniform Parentage Act (UPA), which defines parentage for children without regard to the marital status of the parents.  However, California is very narrow in its interpretation of who qualifies as a "parent." Outside the context of dependency proceedings (where a child has been made a ward of the court due to parental unfitness), California has so far declined to recognize "de facto" parents, psychological parents, equitable parents, etc..  People not recognized as legal parents, stepparents or relatives have absolutely no rights in California to visitation or custody.
Currently (spring, 2005) there are 3 cases before the California Supreme Court that address the application of the UPA to lesbian parents.  These cases (K.M. v. E.G. (2004) previously published at 118 Cal.App.4th 477; Elisa Maria B. v. Superior Court  (2004) previously published at 118 Cal.App.4th 966; and Kristine Renee H. v. Lisa Ann R. (2004) previously published at 120 Cal.App.4th 143) all involve children born into 2-parent lesbian households.  In each of the 3 cases, the issue is whether the children have one legal parent or two -- and we lost all 3 cases at the appellate court level.  The Supreme Court accepted review of all 3 cases together, and will probably (hopefully!) be ruling in the fall.

With the adoption of the Domestic Partner Rights and Responsibilities Act of 2003 (AB 205), all presumptions that apply to spouses under the CA Family Code also apply to same-sex registered Domestic Partners effective 1/1/2005.  This theoretically means that a child born to a registered lesbian couple after 1/1/05 is presumed to be the child of both partners, and California hospitals and registrars have been instructed by the CA Department of Public Health to put both moms' names on the original birth certificates.

Assisted Reproductive Technologies:

SURROGACY:

California is ambivalent about surrogacy.  In Johnson v. Calvert (1993) 5 Cal.4th 84, the California Supreme Court ruled that gestation and genetics are equally valid ways to establish legal motherhood; and that when there is a conflict between a gestational and a genetic mother, the "tie breaker" is intent at the time of conception.  (The Court did not explicitly rule on the question of whether both women could be legal mothers if the record showed that each of them intended to parent at the time of conception, as this issue was not before the Court -- although it is now, and will probably be decided soon.)

In In re Marriage of Buzzanca (1998) 61 Cal.App.4th 1410, the California Court of Appeal (4th District) found that intentional procreation -- that is causing the conception of a child by use of assisted reproductive technologies with the intent to parent said child -- gave rise to the legal rights and responsibilities of parenthood.  This case dealt with a married couple, and the court declined to rule on whether its holding would apply outside the context of marriage.  The applicability of Buzzanca to same-sex couples is currently before the California Supreme Court.
California has declined to uphold pre-birth contracts relating to parentage, including surrogacy contracts, as against the public policy and adoption laws of the state.  (Johnson v. Calvert, supra; In re Marriage of Moschetta (1994) 25 Cal.App.4th 1218.)  So far, surrogacy cases are being decided on a case-by-case basis based on some combination of genetics and intent, with the contract only relevant as evidence of intent.  

SPERM DONATION:

California has a sperm donor statute that provides that when a man gives his sperm to a physician for purposes of inseminating a woman who is not the man's wife, he is treated in law as if he were not the natural father of the child.  (Family Code section 7613(b).)  This statute was recently upheld, in the context of a known donor who had had an on-and-off sexual relationship with the donee and had a quasi-parental relationship with the child, in Steven S. v. Deborah D. (2005) 127 Cal.App.4th 319.
The flip side of this statute is that when a husband consents to the insemination of his wife with donor sperm "under the supervision of a physician," the husband is treated in law as the legal father of any child so conceived.  (Family Code section 7613(a).)  Theoretically, this statute should apply equally to same-sex registered Domestic Partners who consent to the inseminations of their partners with donor sperm under physician supervision.

Marriage:  

California has a state Defense of Marriage Act (DOMA) which provides: "Only marriage between a man and a woman is valid or recognized in California."  (Family Code section 308.5.)  This statute was used to challenge the validity of the Domestic Partner Rights and Responsibilities Act of 2003, but in Knight v. Superior Court (2005) a Court of Appeal recently upheld the domestic partner statute as compatible with the DOMA.  In its decision, the Court of Appeal found that Family Code section 308.5 was enacted to prevent California from being forced to recognize same-sex marriages from other states, and not to limit the right of Californians to make our own legislative decisions about recognition of same-sex relationships.
All same-sex marriages performed in San Francisco last year have been declared void by the California Supreme Court on procedural grounds (i.e. that the Mayor of San Francisco did not have the authority to order issuance of marriage licenses without authority of state law).  However, in Woo v. Lockyer, the San Francisco Superior Court recently ruled that preventing same sex couples from marrying violates the equal protection clause of the California Constitution.  This case is now on its way to the Court of Appeal.

Transgender Law:

California has very little law addressing the rights of transgender people with regard to marriage and procreation.  However, we do have a birth certificate statute that provides:
"Whenever a person born in this state has undergone surgical treatment for the purpose of altering his or her sexual characteristics to those of the opposite sex, a new birth certificate may be prepared for the person reflecting the change of gender and any change of name accomplished by an order of a court of this state, another state, the District of Columbia, or any territory of the United States. A petition for the issuance of a new birth certificate in those cases shall be filed with the superior court of the county where the petitioner resides."  (Health & Safety Code section 103425.)
The Code goes on to specify that:  "The new birth certificate shall indicate the sex of the registrant as it has been surgically altered and shall reflect any change of name specified in the application if accompanied by a court order, as prescribed by Section 103425. No reference shall be made in the new birth certificate, nor shall its form in any way indicate, that it is not the original birth certificate of the registrant."  (Health & Safety Code section 103430.)
Since California law recognizes a full legal change of gender for post-op transsexuals, trial courts have also found that post-op transsexuals can legally marry people of the opposite sex (e.g. an FTM can legally marry a woman; a MTF can legally marry a man).
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