What is the relationship between Aboriginal rights and gay/lesbian rights?
Introduction

It has often been suggested that a society may be judged on the basis of how it treats its minority groups.  Central to our concept of justice is the notion that a person’s attributes should not affect the quality of justice he or she receives. 
Often the theme of justice is illustrated by a woman who is blindfolded with the scales of justice in her hand.  She is blindfolded to symbolize that she will not look to see whether the person being judged is black, white, old, male, rich, poor, Catholic, Jew or even perhaps an indigenous or homosexual/lesbian. 
The concept of justice requires that a person is not prejudged by his or her attributes. That is it should not matter whether a person is gay/lesbian or Aboriginal before the eyes of a justice system.
Justice Michael Kirby put it this way:

“Law is not enough.  Justice is the banner under which all Australians should walk.  Justice for women.  Justice for the children.  Justice for the old.  Justice for indigenous Australians.  Justice for people of all races and religions.  Justice for homosexual Australians.  Justice for refugees.  Justice for all good people.  Not just for the rich, the popular or the majority.  Equal justice under law for all.”

In this paper it is proposed that we should examine the treatment of Aboriginals and gay/ lesbian's within our community to see whether there is a relationship between Aboriginal rights and gay/lesbian rights and where such rights might intersect. We shall look at the evidence which illustrates how both Aboriginals and gay/lesbians as minority groups have been subjected to different treatment because of their attributes.  This different treatment in the case of Aboriginal people saw their children being forcibly removed from them and being detained in settlements creating the stolen generation. It saw them also being deprived of their land and much else.  The different treatment in the case of gay/lesbians have seen them historically punished by death and until relatively recently by imprisonment for giving physical expression to their feelings. 

The victimization of Aboriginal people and gay/lesbians has quite predictably resulted in mental health issues for such people.  These issues place not only an immense burden on the persons inflicted with such illnesses but also has wider and far-reaching consequences on society as a whole.  It may be suggested that the Aboriginal people have suffered from a cluster of symptoms that may with justification be referred to as a form of mass post-traumatic distress syndrome. It is proposed to examine such clusters both in Aboriginal communities and gay/lesbian communities and see whether emerging from this distress is an acknowledgement from the dominant community of the damage done and an awareness of the emerging rights of the damaged sub-culture. 
If gay/lesbian communities and Aboriginal communities have suffered as a result of their interaction with the dominant community; is there today an awareness of the problems that have resulted from such unfair treatment? In this context we shall examine Colin Barnet’s promise to the electorate at the last state election to ban discussions of homosexuality from the classroom, take same sex disputes away from the Family Court and distinguish criminal behaviour on the basis of a person’s sexuality. In the case of Aboriginal communities whether there is emerging awareness that such groups should have the right to the same treatment as members of the dominant group within society.
We shall look at the attitudes to both groups of the dominant culture. They both have and still to some extent are today hated by members of the dominant group. The genesis of this hate may be seen as fear. In the case of the Aboriginals that at the time of early settlement they were going steal white man’s food and water and over the years that they will out grow the dominant race in the size of their population. 
In the case of gays/lesbians the hatred is also it would seem based on fear but fear of a different kind. The fear of a person’s own sexuality.

What can be done to address the violence that may flow from such hatred? In the UK there are laws making hate crimes more serious than crimes motivated by other factors. We shall look at whether such legislation may realistically be seen as a step along the right path.

Hatred
The first point of interest is to examine any commonality in attitudes towards both groups. In this context hatred or fear would seem to dominate in the spectrum of the range of the most negative of emotions a person might feel towards such groups. Both gay/lesbians and Aboriginals have been the subject of hate crimes. We shall look at this in a moment. However let us first understand something of hate itself. 
It has often been said that fear is the opposite of love. The damage that fear can do was well stated recently by Jonathan Granouff on 25 October at the global securities forum when he explained:


“Fear is responsible for closing down dialogue and discussion and denying our interconnectedness. Fearful people can close their hearts and think they have all the answers. Religious and political fanaticism develops in that atmosphere. It also happens in each of us when we claim that the worldview that our mind develops is the actual, real world and from that point claim that our limited point of view is the singular and only correct point of view…

The opposite of fear is love. The politics of love affirms human unity. Law based on this insight always promotes equity and justice. It is always consistent with conscience. Law is a living art, the social expression of our values.”

Fear is an emotion it would seem connected with the hatred that some people feel towards Aboriginals and lesbian/gays. In the case of gay bashers studies show that they are scared of their own sexuality. 

“The level of hatred these men have for themselves can be staggering,” says Arthur Ciaramicoli, a clinical psychologist on faculty at Harvard Medical School. “They take what they don’t want to see and can’t accept in their own self-image and project it onto someone else. Then they can hate it because they’ve divorced it from who they are. Essentially, they’re beating out in others what they are scared of in themselves.”
Emotions towards the Aboriginals were at first mixed. There were certainly settlers at first who regarded the Aboriginal people with fondness. Wolaston's Journals
 tend to show that the experience of settlers having some             pretensions to civilization was a wish to make themselves agreeable to the Aborigines combined with scientific curiosity about the religious beliefs and languages of the aborigines. 
Later, as capital ran out, the means to make gifts became unavailable. The thefts by the Aboriginal people of the settler’s food and provisions generally became economically dangerous to the settlers. The former good relations were replaced with cautious watchfulness and with clashes becoming frequent. Governments tended to support settlers with occasional armed intervention.

For settlers without much pretension to civilization, particularly ex-convicts, the Aboriginals either interfered with resources that they wanted, or else provided a good opportunity for violence and cruelty. 

There was not much protection provided by the law or the police to these Aboriginal British Subjects. The instruments available to them were policemen who preferred good relation to the settlers. Colonial policemen were drawn from the poorer sort of settlers whose interests they shared. Such intervention as there was in favour of Aboriginals occurred when some settlers behaved blatantly and notoriously, as for example at Myall Creek. When action was taken juries tended to acquit
 and where jury verdict were avoided, as in the Myall Creek case, the subsequent punishments were furiously resented and seen as an example of British oppression
.

Views towards Aboriginal people over the years ranged from Forrest’s position which smacked of social Darwinism with regard to the Aboriginal people. Crowley explains it this way:

“Forrest was reputed to be lenient in dealing with Aboriginal offenders, yet his personal views, derived from years of travel as an explorer and professional surveyor, probably mirrored those of most colonial Western Australians. 
Forrest considered that the Aboriginal lacked ambition or anything approaching a desire to improve their condition'. When speaking as president at a meeting of the Natural History Society, he expressed the view that that fact placed them in the same category as the Marsupialia. After the passing of many ages, the Australian Aborigine was living a savage and precarious life, dependent on what he can catch extract from the earth, making no provision for the morrow, using n means to cultivate the land, no permanent habitations, a mere animal living in savagedom; in the northern parts living without any clothing whatever, sleeping on the ground without any covering.

He was, however, impressed with their complex traditions and ceremonies, and regretted that with the passing of the Aborigines, their customs were not recorded for posterity.
 

Such views were in the minority. The opinions of Mason at p. 48 of his book are quite unequivocal. Mason purported to offer advice to newcomers to the Goldfields. His remarks about Aboriginal people occupy a small part of his book. It is open to debate whether his views or Forrest’s views were more widely accepted. However one can reasonably suspects that his views rather than Forrest’s were held by many of the people with whom Aborigines had to mix:

“If the Government is desirous of having the native race in existence for many years longer than under Present conditions is Probable, and wishes to do away with the seemingly never-ending trouble and expense pertaining to it, why not emasculate all initiated native offenders and indenture them to settlers and others? As Eunichs(sic) they would make good, useful, law-abiding servants. Cattle spearing, sheep stealing, hut robbing, and murder would soon be offences of the past, and peace as far as niggers are concerned would reign in the land. The uninitiated boys could then-under penalty of castration if they became initiated-roam about with the gins, each in their own district, clear of the townships, or be indentured to white people as man and wife. Native offenders amongst the uninitiated for the first offence would suffer partial castration. It is improbable they would appear on a second charge to have the operation completed. The old crawlers could be fed and clothed by the Government or follow their emasculated sons on to the stations. 

Under this system the Aboriginal race of people would remain much longer in existence than they will under the present order of things. They would be much more contented and consequently more useful, and the benefit the Government would derive in the way of curtailing expense and in saving trouble can only be estimated by those who know the seriousness of the native question. 

Castration has a wonderfully soothing and beneficial effect on all creatures with wild vicious blood-is like lancing a boil or tumor. It seems to quieter and cow them once and for ever. Let the Government instead of hanging or imprisoning the next native felon, emasculate him and allow him to depart in peace. Watch and wait results. 

The hostility to Aboriginal people manifested by Mason and the general belief that Aborigines were child-like and without ambition put then in a position where at best they were misunderstood and not respected by the dominant culture and at worst was hated by members of that culture.
It is quite telling of the plight the Aboriginals suffered at the hands of the early settlers when one considers Forrest was moved to compassion towards the unfortunate Aboriginals who came face to face with our justice system. His views were certainly not widely shared but they give an insight into the deprivations suffered by the Aboriginals. Forrest was one of the best qualified people to make this observation. He did not, as subsequent explorers did, find the Aborigines “treacherous”
 and he never wavered from this opinion. He observed their customs, of which he had a good understanding, writing an interested and sympathetic account much later in the West Australian for the 27th. January 1890. In his exploration he made sure his Aboriginal assistants were well rewarded and praised their valuable services. It is interesting that he had only one armed clash, at Weld Springs, where Crowley thinks he inadvertently trespassed on a sacred cite
. He also had a lively sympathy for Aboriginal criminals, which was certainly not much shared: indeed his contempory Mason regarded then as endemic criminals
:

“If Hon. Members only knew the trouble and trials these natives had to go through and the hardships they had to endure, even before they were sentenced at all, they would probably be inclined to look at this matter in a different light. They were hunted like dogs, in the first instance, and when at last captured, by being pounced upon in the middle of the night, they were chained by the neck, and dragged about perhaps for weeks together, before they came to be tried, with their chains cutting into their flesh, and tied together to a tree at night. When the poor wretches at last reached the place they had to be tried at, they were, if convicted, sent on board ship, still in chains, and kept so until they eventually reached their destination, Rottenest, where they were kept perhaps for ten or twelve years in misery and possibly ill-health. He thought we owed these natives something more than repression. Anyone would imagine from the remarks of some Hon. Members, and from what was heard outside, that the natives were our enemies instead of our best friends. Colonization would go on with very slow strides if we had no natives to assist us.” 

Forrest also recognized that the Aborigines needed help: their way of life had been destroyed by white settlement. His sentiments are quite unlike many of his contemporaries:

He explained that the poor record of the colonists, especially on the outskirts of civilization, Justified the imperial government in insisting on making special arrangements for the protection of Aborigines, and he did not foresee any political trouble with the board 'running amuck of public opinion' or acting in opposition to the legislature or the ministry. He was and had always been sympathetic towards those Aborigines whose way of life had been destroyed by the extension of white settlement, and he felt that, as the original possessors of the soil, they had a strong case for protection and help, especially by the provision of reserves. He was also well known in scientific circles as a collector and preserver of Aboriginal culture. He arranged for his paper 'The Marriage Laws of the Aborigines of North-West Australia, along with his presidential address to section C (anthropology), to be read on his behalf… 

When one considers that Australia had in place up till 1970 the White Australia Policy the new occupants of this land could not have looked very welcoming to the original inhabitants.

After generations of being subjected to such oppression and hatred any intelligent Aboriginal observing the facts could only conclude that there were no place for races other that the white in Australia. If that Aboriginal and thousands like him was not depressed that person would be quite an exceptional human being.
In short as with gays/lesbians, Aboriginal people could with justification consider that the dominant culture did not welcome their continued presence. At best they could hope that some sympathetic people would tolerate them. At worst their status as unwelcomed members of the community would result in violence.

What then are the consequences of being the objects of such negative emotions by a dominant culture? The following are a fair summary of 3 of the most damaging consequences of the interface between the respective sub-cultures and the dominant culture:

1. Reduced legal status 

2. Placed at the bottom of the social heap. 

3. Persuaded that the problems they suffered were their own fault.

Aboriginal and gay/lesbian people were given few rights historically. The physical expression of a gays love to a person of the same sex has historically been a capital offence and uptil more recently an offence punishable by imprisonment. Gays/lesbians are still precluded from entering into a relationship that has legal status in our community. Aboriginal people were until relatively recently precluded from marrying whomever they wanted to marry.
It is a denial of gay/lesbian rights to preclude them from marriage. Being able to marry can contribute significantly to the emotional and economic well-being of couples. Living with married parents provides a number of benefits and protections to children. Society benefits when people choose to marry. There is no apparent reason why the legal recognized status is denied gay/lesbians.

The UK experience is useful in seeing an encouraging direction where gay/lesbians rights could be headed. Heterosexual couples have always had the choice to secure legal recognition for their relationships through either religious or civil marriage. In the UK the Civil Partnership Act was passed on 18 November 2004. As a result same-sex couples were able to register their relationships from 5 December 2004 and the first civil registrations took place on 21 December 2004.
Civil partnership registration underlines the inherent value of committed same-sex relationships. It supports stable families and shows that we really respect the diversity of the society we live in. It opens the way to respect, recognition and justice for gay/lesbians. 

	Let us The UK model provides a new legal relationship for lesbian and gay couples. It enables gal/lesbians to gain legal recognition for their relationship. It is not ‘marriage’ in the religious sense of the word, but it gives the same legal benefits as heterosexual married couples. 




It is genially no longer acceptable for people to ridicule Aboriginals but this still goes on with gay/lesbians.  Hatred is not an excuse for crime. In our community a person can not be excused an assault because they hate the look or sound of a person. Justice Michael Kirby had this to say about “hate” and “provocation” in the decision of Green v The Queen (1997) 148 659 at 694:

“Because a person hates or fears Jews or Roman Catholics or women, the law would not, for that reason, diminish a murderous attack on a Jew or Roman catholic or woman. Provocation in law has conventionally required the objective standard of the self control of the ordinary person.”

            However some people think fear, revulsion or hostility is how people should respond to Aboriginal people and gay/lesbians. They think it is OK to be unpleasant, rude and insulting to such persons.  The verbal taunts and persecution of people because of their sexual orientation are commonplace and so also of people because of their Aboriginality. To make such insults a hate crime is one solution to the problem.
Our legal system provides a defense to someone who kills a person as a result of the provocation of a non physical sexual pass from a person of the same sex.  This is known as the “homosexual advance defense”. The “homosexual advance defense” may be summarized as justifying a killing because a person in answer to a person of the same sex making a sexual pass at someone. The High Court in the case of Green v The Queen (1997) 148 ALR 659 confirmed the continued existence of that defense in our justice system. Justice Michael Kirby did not share the view of the majority and had this to say:
“In my view, the "ordinary person" in Australian society today is not so homophobic as to respond to a nonviolent sexual advance by a homosexual person so as to form intent to kill or to inflict grievous bodily harm.  He or she might, depending on the circumstances, be embarrassed; treat it at first as a bad joke; be hurt; insulted. …But the notion that the ordinary 22-year-old male (the age of the accused) in Australia today would so lose self-control as to form intent to kill or grievously injure the deceased because of a nonviolent sexual advance by a homosexual person is unconvincing."

            The UK is progressive in its legislation in relation to hate crimes. The UK Association of Chief Police Officers (ACPO) defines hate crime as "a crime where the perpetrator's prejudice against any identifiable group of people is a factor in the commission of the crime. According to such a broad and inclusive definition, a victim of hate crime does not have to be a member of a minority or someone who is generally considered to be 'vulnerable'


Interestingly in order to illustrate the application of hate crimes to gay/lesbians as victims the Stephen Lawrence Inquiry Report (recommendation 12) definition of a racist incident as "any incident which is perceived to be racist by the victim incident can be adopted by analogy with the definition of a racist incident: "any incident which is perceived to be homophobic by the victim or any other person (that is directed to impact on those perceived to be lesbian, gay, bisexual or transgender)". 

The Criminal Justice Act 2003 does not create an offence for homophobic assault as such. However, it ensures that where an assault involving or was motivated by hostility or prejudice based on disability, race  or sexual orientation (actual or perceived) the judge is required to treat this as an aggravating factor and state in open court any extra elements of the sentence that they are imposing as  a consequence. The Act 2003 does not specify the amount by which sentences should be increased where disability, race or sexual orientation are aggravating factors.
Different treatment

The acceptability of gays/lesbians being given second class treatment within our society was well illustrated by the attitude of Colin Barnet at the last State elections in relation to the treatment he had in store for gay/lesbian members of the community. The Labor state government had introduced significant changes with regard to the application of the law to lesbian/gays. Under the driving force of The Hon. Mr. Jim McGinty significant law reforms were introduced. The age of consent for gays was lowered from 21 to 16. Same sex couples were given equal access to adoption procedures and in vitro fertilization treatment. Same sex couples were given the same rights as opposite sex couples in areas such as transfer of property, medical treatment, and inheritance upon the death of a partner. 
Barnet wished to reverse such legislation and more. Colin Barnet and the Liberal Party wanted to deny gay/lesbians access to the Family Court and to the IVF programs. It was also a part of the election campaign that discussions of homosexuality would be banned from the class room. Barnet did not get into power but it is interesting that he saw such promises as enhancing his bid for office.
With regard to Aboriginal people one only has to look at the government policy in place between 1910 and 1971 to remove Aboriginal children from their parents to see the different treatment they received under our laws. The government policy was discriminatory because it applied to half caste children and not to children generally.  It involved the forced removal of aboriginal children and was a gross violation of human rights. The objective was to be effectively absorbed the half castes into white society breeding out the color. Children were removed from their mothers from an early age and forced to live on missions at time never to see their families again. Under Western Australian law government employees he had the power to seize by force, and to institutionalize, any Aboriginal child under the age of 21. It mattered not at all that the child was with its parents or that their parents were legally married. The question of neglect was not even raised.
Mental Health

It may be said that gay/lesbians and Aboriginal people suffer from more mental health problems than those experienced by the dominant culture. One of the gay/lesbian greatest resources on same sex issues, Stonewall recognizes this higher incidence of mental health issues to be a significant problem and makes the following comments on its web page:
“Lesbians and gay men are not inherently any more prone to mental or emotional distress than anyone else. However they do face many forms of mistreatment and discrimination. Many find the support and inner resources they need to allow them to deal with this, and are enabled to function well and live fulfilling lives. But some find the effects of the prejudice more problematic, and may need more intensive therapeutic input.

Some of the problems stem directly from external mistreatment. This may take the form of rejection by family or community, harassment, abuse or assault, loss of job or housing. Other problems arise as a consequence of the internalizing of negative messages: low self-esteem, drug and alcohol abuse, self-harm, depression, difficulty with intimacy, neuroses, suicide (rates of suicide attempts continue to be very high among young lesbians and gay men). Some people find it difficult to come to terms with their sexuality, or are confused about their sexual identity. Some may be forced, or may choose, not to disclose their sexuality either at all or only under certain circumstances, and may thus suffer the stresses and psychological damage of such a "split" existence. There are very few role models for lesbians and gay men, and relationships are generally not widely validated; this may lead to difficulties in creating and sustaining nurturing relationships. 

In addition to this, lesbians and gay men are subject to the same life difficulties as heterosexual people.”

The position with regards Aboriginals seems little different. Both subcultures have to cope with the consequence of mistreatment and discrimination and fragmentation from of their families. There are countless statements from Government ministers dealing with the complexities of Aboriginal metal health. One example should give an insight into the fact that at government level the problem is recognized as a serious one. The Hon Terry Roberts, SA Minister for Aboriginal Affairs and Reconciliation said in 2003 when launching the Better Medication Management report for Aboriginal people and their careers the following:


This report provides us with a greater insight into the complexity of issues facing Aboriginal people with mental health disorders. I am certain that this report will become a significant resource for policy makers and health professionals. 

We are now aware that medication management for Aboriginal people and their careers can be problematic due to such factors as limited access to quality and culturally appropriate pharmacy services and medication information and support; sparse economic resources; lack of access to education and cultural differences in the understanding of the role of medicines. 

This report provides us with an opportunity to develop a unique model - or a practical blue print - for Aboriginal health care delivery in South Australia and across the nation. …
Aboriginal and Torres Strait Islander people experience disproportionately high rates of mental health, social and emotional problems. Above all else, this report clearly demonstrates that to be effective in this area, health professionals must priorities wellness and promote holistic, culturally informed approaches to healing. 

This report highlights the number of portfolios across which the management of these issues must be coordinated. …
I am also pleased to note that this report is consistent with the aims of the National Mental Health Strategy and the National Mental Health Plan 2003-2008, which include: 

· to promote the mental health of the Australian community; 

· to prevent, where possible, the development of mental disorder; 

· to reduce the impact of mental disorder on individuals, families and the community; and 

· To assure the rights of people with mental disorder. “
In the context of the gay/lesbian subculture there is a growing awareness of how metal health issues impact members of that culture. That awareness has not permeated through to the government. It has long been suggested that youth suicide in Australia could be linked to sexuality issues. There are few programs addressing these issues. In contrast to dealing with such issues, some politicians such as Colin Barnet felt the best way of dealing with the gay/lesbian issue is to outlaw discussions on the subject in classrooms.

The attack against gay/lesbians is sanctioned by church leaders. For an example at the bottom of Allendale square in Perth is the Catholic church all saints which has bbrochures on the subject of homosexuality. The brochures state:

“Though the source of the problems is not yet clear, homosexual activity is associated with higher rates of depression, anxiety disorder, conduct disorder, substance abuse and suicide.”

The brochure implies that the mental problems suffered by gays are attributable to heir sexuality, though clearly the brochure is saying it has found a parrel and not causation, the implications are different.

Both gays/lesbians and Aboriginals have to suffer the consequences of belonging to a disliked minority group. It is more likely because of the way these two sub classes are treated that they suffer more than their share of mental problems. Both are often ridiculed. Aboriginals have historically been removed from their family’s gays and lesbians have often disowned by families and friends. Both sub cultures are often not tolerated nor welcomed by them by the dominant culture.  

Depression, anxiety and suicide are likely to be caused by things other than sexuality. They often are the result of major changes, impossible problems, undeserved criticism and senseless tragedies. They are more related to these things than sexuality.

Conclusion

The relationship between the two oppressed minority groups is one of sharing the isolation and ridicule that comes of being disliked and feared by the dominant culture. Aboriginal people have seen the destruction of their families as a consequence of the interaction with the dominant culture. Gay/lesbians are often rejected by their family of origin. Both groups suffer from higher incidence of depression and anxiety than the rest of the population.
If it is true that a community is judged on the way that is treats its minority groups then Australian society is likely to be judged poorly. Persons have in the past been treated differently if they posses attributes of being gay/lesbian or Aboriginal.
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