MARRIAGE LEGISLATION AMENDMENT BILL 2004

Introduction
Research for an exhaustive submission canvassing the issues in detail has not been possible in the time between receiving the Friday Facts email dated June 03, 2004 and the deadline imposed of June 25, 2004.

This submission is based on and quotes extensively from other authors as acknowledged in the references to the End Notes.

Civil Rights and Religious Rites

It is submitted that as at the present time opposite-sex couples may lawfully marry in Australia without resort to any form of religious ceremony, it may therefore be argued that civil marriage is a civil issue and may be distinguished from any form of religious marriage.

Civil rights and religious rites are distinct and separate issues. 

It is submitted that as a consequence any decision with regard to the civil marriage between same-sex couples, transgender or intersex persons should be made without undue regard being paid to religious rites or religious doctrine.

The concept of Marriage is not immutable

Over the ages, marriage and kindred forms of ceremony have clearly varied - different cultures permitting a form of marriage between same-sex couples¹.

"Historical records, artifacts and research indicate that since earliest recorded history, same-sex couples have often enjoyed social and even formal recognition of their relationships. Although 'marriage' would have been different then than today, the list of times and places where same-sex couples have received such recognition includes, at a minimum: Egypt, Ancient Greece (Athens, Thebes, Crete and Sparta), Ancient Rome, China (from at least the 1500s to the present in Guangzhou, Fujian and Fuzhou), Japan, South East Asia (Malay and Bali), Australia (Aboriginal peoples), India (Bhopal, 1987), South America, Central America, North American Indigenous peoples, Medieval Eastern Europe, Portugal (1500s), Early Modern Europe, Balkans (early 1800s), England, Italy, the Netherlands, Canada (cross-dressing women in the 1800s), United States (cross-dressing couples in the 1900s), and Africa (continuously until the present day."²

Some African cultures such as the Nuer and Ibo have always celebrated woman-woman marriage in exactly the same way as man-woman marriage³. 

Even in Judeo-Christian cultures there have been variations over time.

Inter-racial marriages were once not permitted in the US (until the prohibition was set aside by the US Supreme Court in Loving -v- Virginia (1967)4. It is believed that even in Australia marriages between Caucasians and aboriginals were also not permitted.

In the mid-1970s same-sex couples were permitted to marry in the US states of Arizona and Colorado. The Arizona legislature then introduced legislation defining marriage as being between a man and a woman and the Arizona Supreme Court invalidated gay marriage retroactively. In Colorado, the Attorney General issued an opinion that the licences were invalid but the marriages were never nullified although a federal court later ruled that the marriages were not valid for purposes of federal immigration laws5. 

In recent times, same-sex marriage has been permitted in the three Canadian provinces of British Columbia, Ontario and Quebec, and Massachusetts and San Francisco in the USA. Rio Grande do Sul, is Brazil's first state to permit civil unions between same-sex couples6.  

In Europe, the Netherlands (2000) and Belgium (2003) now recognise same-sex marriages. Other jurisdictions allow same-sex couples and others to enter into civil unions.

Seven other jurisdictions - France, Germany, Finland, Iceland, Sweden, Denmark and Norway, Greenland and Iceland (1996) - allow registered partnerships designed to grant homosexual couples the same legal rights as married heterosexuals. Portugal has a more limited civil-unions law7.

Spain's prime minister has pledged to grant same-sex marriage rights, and Sweden's parliament is considering a bill to do the same. Switzerland and Britain are moving toward enacting civil-partnership proposals. Civil unions also are under consideration in Ireland and the Czech Republic8.

Proposed Amendments to the Marriage Act

It is understood that it is proposed to amend the Marriage Act by including a definition to the effect that "marriage" is "a union of a man and woman to the exclusion of all others, voluntarily entered into for life". This is a significant departure from the hitherto gender neutrality of the Act. 

Whilst it could be argued that the drafters of the Act presumed that marriage would only take place between opposite sex couples, it may also be that they realised the difficulties in defining marriage as a union of a man and woman.

If the Marriage Act is amended to allow only marriages between a man and a woman, there are some difficulties to overcome.

The following is instructive9:

"In reality, sex isn't so straightforward. Let's take testicles as a defining characteristic of a man. Are individuals with only one testis "real" men? The "two-testicles rule" would disqualify about 3 percent of male newborns a year (if the American experience is analogous to that of Australia) … Does one need to produce active sperm or eggs to be considered a man or woman? Adding a fertility criterion would eliminate millions more from both categories.

"If conventional wisdom cannot easily define men and women by just a simple look at the private parts, science should help us distinguish between the sexes. "Since 1921, we have known that women have two X chromosomes and men an X and a Y chromosome. This is the fundamental genetic distinction between men and women.

"But still, it's been difficult to find clear-cut answers. Olympic Games officials have struggled with the science of "sexing" individuals for many years – often after high-profile cases of gender confusion. In the 1936 Olympics in Berlin, U.S. runner Helen Stephens beat Polish runner Stella Walsh in the 100-meter sprint, winning a gold medal and breaking Walsh's 1932 record. The Polish press falsely accused Stephens of being a man. Ironically, after Walsh was killed during a 1980 robbery, her autopsy revealed male genitals. Erica Schinegger, who won the women's downhill skiing world title for Austria in 1966, was two years later found to be chromosomally male and, as such, disqualified for the Olympics. Her case forced the International Olympic Committee to require all athletes to take a test counting the number of X chromosomes.

"In 1990, scientists learned that a gene called SRY on the Y chromosome is what makes fetuses become boys and not girls. In 1992, the Olympic test was perfected to detect the presence of the SRY gene.

"But even that was insufficient. Any genetics expert knows that there are exceptions to the chromosome rules. There are females with a Y chromosome; there are males with no SRY gene. At the Sydney Olympics, in 2000, the IOC decided to "refrain from performing gender tests," conceding that no single test provided a complete answer.

"Identifying the gender of intersex and transsexual individuals poses an even more complex challenge. Intersexuality is defined as the presence of "ambiguous genitalia," making it impossible to tell easily whether the newborn baby is a boy or a girl. It occurs at a frequency of 1 in 4,000 births. Plastic surgery of the genitals is often performed to conform a typical appearance of one sex or the other, and a male or female legal sex is assigned shortly after birth. Many of these children grow up feeling alienated from their legal sex identity and undergo reconstructive surgery as adults to regain their dominant gender identity. If intersex adults change their legal sex, which sex should be considered when they marry?

"Although the validity of marriage of an intersex person has not been tried in court, legal challenges to marriages of transsexuals abound. Transsexuals believe that they have been born in the wrong body and often pursue a difficult and painful process of surgical reassignment. But courts often don't recognize the change of sex and invalidate spousal rights of transsexuals.

"In the 1999 landmark case of Littleton vs. Prange, a male-to-female transsexual was denied the right to sue under a wrongful death statute for the death of her husband. The Texas Court of Appeals referred to sex provided by "our creator" as opposed to sex created by physicians and rejected "man-made" sexual organs.

(By way of contrast, in Australia, In Re Kevin the Family Court of Australia found that a couple's marriage was valid, the husband, a female to male transsexual, being declared a man by the Court10).

"Sex should be easily definable, but it's not. Our gender identity – our profound sense of being male or female – is independent from our anatomy. A constitutional amendment authorizing marriages only between men and women would not only discriminate against millions of Americans who do not fit easily in the mold of each category, but would simply be flawed and contrary to basic biological realities.

It has been argued11 that Vilain "fails to recognize that most intersex people are satisfied in the gender they were raised in, and those cases may end up being the most troubling. He also assumes that one needs to undergo surgical sex (re)assignment in order to identify with the correct gender."

"Many intersex people are never told about their genital surgeries done during childhood. If sex reassignment takes place during infancy and the person successfully identifies with the gender that matches his or her genitals, under Texas law the person could be denied the right to marry, even as a heterosexual.  We would only hope that such a tidbit of information hadn't been kept from the person only to result in a nasty surprise at the altar, if marriage were to be legally defined as one XY man and one XX woman.

"The issue is much more than anatomy for people born with an intersex condition.

As has been noted by Mr. Rodney Croome12,  "the Government's amendments to the Marriage Act raise many legal and constitutional issues - including: 

a) the relationship between the Marriage Act and the marriage powers of the Commonwealth Constitution;

b) Australia's compliance with obligations under the Hague Convention on the Recognition of Foreign Marriages;

c) international comity as the Government's legislation will involve Australia refusing to recognise the valid marriages of Canadians and people from other countries which permit same sex marriage;

d) violation of Australia's international human rights obligations to prevent discrimination on the grounds of sexual orientation;

e) undermining the proper role of the common law in allowing the definition of marriage to keep pace with changing attitudes as it has in the past;

f) preventing Australian citizens from accessing the national justice system to make a claim on equal treatment, and

g) use of the law to reinforce stigma and prejudice against same sex relationships.

Arguments against Same-sex Marriage

Argument 1: The procreative purpose of marriage

Does this mean that the women over childbearing age, or infertile or elderly people should not be allowed to marry? 

Argument 2: Protection of the institution of marriage

The national divorce rate is already high. The strength of marriage is what it is, not who is in it. 

Many opposite sex couples choose not to marry at all, yet they and their children are regarded for all material purposes in law as "married" and a "family". It may be that same-sex couples will similarly choose not to marry, the important point being that it should be their right to choose whether to marry or not.

It has not been demonstrated that same-sex marriage will in any way affect current marriages. To date the European experience in countries allowing marriage and civil unions shows no sign of having any adverse affect on marriage as an institution and it may even be argued that marriage rates have improved.

Just how would the marriage of a same-sex couple have an adverse effect on a loving, caring marriage between a same-sex couple?

Isn't the traditional family structure already in many cases subject to family violence, divorce, substance abuse, etc? 

Argument 3: Perpetuation of the species

Marriage is not the determinant of procreation in the modern secular world, and whilst it may be argued that in terms of sustainability a reduction in the human population would be appropriate, this end would not in any way be affected by allowing same-sex couples to marry. 

The fact of same-sex marriage is not going to "turn" mutually attracted opposite sex couples away from each other to members of their own sex

Argument 4: Confining marriage to opposite sex couples is necessary to preserve scarce public and private resources 
The state could not rationally assume that same-sex couples were more financially independent (and thus less in need of public and private subsidies). Nor could it rationally exclude non-needy couples who happen to be of the same sex, while including non-needy couples of the opposite sex. 

In the Netherlands it is estimated of the number of same-sex unions in the country of 16 million range from 2 percent to 5 percent of all marriages. In 2002, the government reported 1,838 same-sex marriages out of 85,808, but gay advocates insist that is an undercount.

Other Arguments:

For a detailed discussion of these and other arguments see -

Kathleen A Lahey & Kevin Alderson:

Same-Sex Marriage The Personal and the Political13. 
Adoption

The Government's proposed amendments to legislation governing overseas 

adoptions also raise many legal and constitutional issues14.

These include:

a) the Federal Government's misuse of the External Affairs power to enact legislation in an area over which the Commonwealth has no Constitutional power, namely the welfare of children;

b) legal and constitutional inconsistencies between the Government's use of international agreements to entrench discrimination and Australia's international obligations to remove discrimination;

c) direct violation of Australia's international human rights obligations to prevent discrimination on the grounds of sexual orientation;

d) banning known child overseas adoptions, including the adoption of children living in foreign countries which allow overseas same sex couple adoption and who would benefit from being adopted by an Australian relative in a same sex relationship; and use of the law to reinforce stigma and prejudice against same sex couples and their children.

Anecdotal evidence suggests that there are more children around the world available for adoption than there are persons willing to adopt. In these circumstances, the best interests of those children are served when all persons seeking to adopt are afforded access to and considered by the relevant agencies, which latter are best equipped to decide the issue of adoption in any particular case.

Conclusion

The issues are complex and will have significant impact on same-sex couples, transgender, transsexual and intersex persons, and children. The matter of the Marriage Legislation Amendment Bill 2004, must be carefully considered in detail by dedicated representatives of all "stake holders".

Australia, as an advanced, liberal, secular society should -

1. now fully embrace the notion that all Australians are equal before the law and embrace diversity in the human condition including sexual orientation and gender identity, just as it has racial and ethnic diversity;

2. sweep away all such discriminatory provisions in the law of the Commonwealth of Australia;

3. amend the Marriage Act specifically to make it clearly gender neutral by defining 'marriage' in gender-neutral terms as "the lawful union of two persons to the exclusion of all others", thus overturning the rules established in the 1866 English decisions in Hyde -v- Hyde15 and Corbett -v- Corbett16 
4. abandon any proposed law with regard to adoption, leaving the States and relevant agencies in Australia and abroad to determine the suitability of applicants on the basis of what is in the best interests of the child;

5. and in doing so17 -

a) establish those avenues available to the Commonwealth for legally recognising, protecting and treating equally the diverse range of inter-personal relationships including same sex relationships in contemporary Australian society;

b) ensure that any Commonwealth legislation with regard to marriage meets our obligations under the 1978 Hague Convention on Celebration and Recognition of Validity of Marriages;

c) ensure that such legislation does not raise issues of international comity given that major allies such as Canada formally solemnise same sex marriage;

d) ensure that such legislation does not violate Australia's international human rights obligations to prevent discrimination on the grounds of sexual orientation or gender identity;

e) determine whether or not the legal interpretation of the marriage power in the Commonwealth Constitution in fact supports legislation allowing same sex marriage;

f) if the legal interpretation of the marriage power in the Commonwealth Constitution is found not to support legislation allow same sex marriage, determine whether the Commonwealth has the power to enact a civil union scheme, in particular:

1) under what head of power such a scheme could be enacted; and

2) if the Commonwealth has no such power what type of reference of state powers would be needed to support a civil union scheme;

g) amend all Commonwealth laws which discriminate against same sex relationships, other inter-personal relationships and gender identity, in particular:

1) establish what legal steps would be necessary to comprehensively grant these relationships the equivalent of de facto status under Commonwealth law; and

2) determine what terms would best describe inter-personal relationships including same sex relationships in the event they are made legally equivalent;

h) ensure that the treaties relied upon in Schedule 2 of the Marriage Legislation Amendment Bill 2004 as a basis for that Bill, provide the Commonwealth with the power to enact it;

i) ensure that any Commonwealth legislation concerning overseas adoption does not violate Australia's international human rights obligations to prevent discrimination on the grounds of sexual orientation;

j) ensure that any such legislation would not be an unjustified usurpation of a traditional power of the states;

k) ensure that any such legislation up-holds the guiding legal standard of best interests of the child particularly by allowing international "known child" adoption;

l) ensure that any legislation does not give rise to an inconsistency between the intent of the Bill and

1) the possibility of overseas adoption by single people;

2) the possibility of adoption by Australians while residing overseas; and

3) the public policy of those states which recognise the right of same sex couples to adopt.

Further reference:

For an up-to-date exposition on same sex marriage particular reference is made to -

Kathleen A Lahey & Kevin Alderson: Same-Sex Marriage The Personal and the Political (Toronto: Insomniac Press 2004) which includes bibliographical references and index.

ISBN 1-894663-63-2
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