Reproduction rights – the growing acceptance of surrogacy
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Surrogacy has arguably been the most controversial mode of assisted reproduction. However, there has been a gradual judicial and legislative trend towards acceptance of it as a legitimate means of family formation. 
By Victoria Lambropoulos
Surrogacy has perhaps provoked more public debate and inquiry than other modes of alternative or assisted reproduction. One reason for this is that surrogacy offends deeply held views in our society regarding family and the origins of family. 

The predominant public opinion has always been strongly against surrogacy and it has often produced extreme emotional responses.[1] This has influenced policy and law making in this area. The common ethical and moral objections are that surrogacy arrangements will lead to trading in babies and women being susceptible to being used as mere incubators. The initial legislative response was to discourage if not ban surrogacy altogether.

Since the 1980s, however, much has changed in our society and views on surrogacy have shifted. It has been suggested that there is a judicial and legislative trend in both the UK and Australia towards allowing altruistic surrogacy.[2] Access to surrogacy through the IVF program has recently been the subject of review by the Victorian Law Reform Commission (VLRC).[3]
What is surrogacy?
Surrogacy involves an agreement made with a woman who is or who is to become pregnant (the surrogate mother). She is the one who gestates the child. In accordance with the agreement, which can be for altruistic or commercial purposes, the woman will surrender the child born from that pregnancy permanently to another person or people who wish to become the child’s parents. This couple (in most instances a couple is involved) is called the commissioning couple.[4] The commissioning couple is in a care-giving role with the child after its birth. They are also often called the social parents.[5]
This is the generally accepted definition of surrogacy in most jurisdictions. “Full surrogacy is where the child has no genetic connection with the gestating or surrogate mother; this is achieved through IVF procedures. Traditional or partial surrogacy is where the child is the genetic child of the surrogate.”[6] This can occur naturally, either through sexual intercourse or self-insemination.[7] Surrogacy can take up to 10 forms.[8] It is the only form of assisted reproduction that can occur naturally and is also often the only way a couple can have a child which is genetically their own. 

Surrogacy and the law in Victoria
There have been no significant studies done on the incidence of surrogacy in Australia. “We can only guess as to how long surrogacy has been practised in Australia, although the New South Wales Law Reform Commission learned of one family in which children had been born by use of a surrogate in 1870 and in 1900.”[9] It is suggested that most surrogacy arrangements have been kept quiet and performed underground. 

Victoria was the first state to introduce legislation in this area by way of the Infertility (Medical Procedures) Act 1984 which came into force in 1986. The provisions in this Act were later duplicated in the current Act, the Infertility Treatment Act 1995.[10] Unlike the UK, Victoria did not choose to introduce a specific piece of legislation that deals exclusively with surrogacy. This is perhaps a downfall of the current regime in Victoria. The provisions in the Infertility Treatment Act are unnecessarily complex and make it very difficult for infertile couples to have a child through IVF surrogacy. 

Under s59 of the Infertility Treatment Act, “[a] person must not make, give or receive or agree to make, give or receive a payment or reward in relation to or under a surrogacy agreement or the arrangement of a surrogacy agreement or an arrangement to act as a surrogate mother”. Not only are payments for reward prohibited, but any payment by way of reimbursement to the surrogate mother for her general expenses, such as hospital and medical expenses, are also prohibited.[11] The maximum penalty for breaching this provision is $24,000 or two years imprisonment. 

Any advertising associated with surrogacy services is also banned under s60 of the Infertility Treatment Act and carries with it the same penalty as s59. This means that surrogate brokers cannot advertise in Victoria. However, this does not prevent couples from finding surrogates overseas as they can simply search the Internet and find a plethora of brokers in other countries such as the US. A recent example of this was Mr and Mrs Banfield who found a surrogate in the US who had twins for them. They then brought the children to Australia and have been rearing them as their own.[12] This situation occurs despite the difficulties for commissioning parents in obtaining parental status at law in Australia. 

Under s61 of the Infertility Treatment Act surrogacy agreements are void. Therefore, any agreement entered into will not be enforced by a court. Altruistic surrogacy – that is, surrogacy without any reward or payment being exchanged of any kind – is legal in Victoria. This is the accepted interpretation of the provisions. While initially the legislation intended to ban surrogacy altogether, this did not occur.[13] Instead, the Infertility Treatment Act only regulates IVF surrogacy. This means that altruistic surrogacy which occurs without the assistance of an IVF clinic is not regulated specifically by the Infertility Treatment Act; however, it is permitted.

Who can access IVF assisted surrogacy?
It is very difficult for couples seeking access to IVF assisted surrogacy to comply with the eligibility provisions under s8 of the Infertility Treatment Act. The provisions were designed to apply to infertile women who can carry or gestate their child to term. Before a woman can access IVF treatment she must be considered to be infertile in accordance with s8. Therefore, as the surrogate mother will undergo the infertility treatment, she and not the commissioning mother must comply with the infertility requirement. The infertile couple who desires a child must not only find a surrogate mother, but an infertile surrogate mother. The proposed surrogate must also have the consent of her partner prior to undergoing IVF treatment: s8(2). Further, s20 of the Infertility Treatment Act provides that before a woman can undergo a treatment procedure using a donor sperm and a donor egg, she must be unlikely to become pregnant with sperm from her own husband or partner.[14] This is another significant hurdle for a commissioning couple. A single woman can access IVF treatment under the provisions if she is clinically infertile in accordance with s8 of the Infertility Treatment Act.[15]
As stated in the VLRC consultation paper, the eligibility requirements are intended to apply to people who want to have children for themselves.[16] They were not drafted to apply to surrogacy and in fact create a significant barrier. Although the Infertility Treatment Act does not specifically ban altruistic surrogacy, effectively this is what it achieves. 

The law in other Australian states
Victoria, Tasmania, South Australia, the ACT and Queensland are the only states that have enacted legislation in this area. All of these states except Queensland allow altruistic surrogacy. Queensland bans surrogacy altogether. All of these states except South Australia strictly ban the payment of any fee or reward to a surrogate. South Australia allows some valuable consideration/costs to be recovered as a debt.[17] All states ban the advertising and arranging of surrogacy services. “The remainder of the states are regulated by ethical guidelines and the general law. At the time of writing the Assisted Reproductive Technology Bill 2003 (NSW) was before the New South Wales Parliament. Part 4 of that Bill deals with surrogacy.”[18]
Judicial treatment of surrogacy
Surrogacy has come before the courts in the context of applications or disputes over the placement of the child born from a surrogacy arrangement. These cases show there is little certainty at law for potential parents with respect to their parental rights. In the most recent surrogacy case in Australia, Re Mark: an application relating to parental responsibilities,[19] Justice Brown gave a gay couple the prime responsibility for the care and welfare of a child born out of a commercial surrogacy arrangement in the US on the basis that it was in the paramount interests of the child. In making the decision, her Honour noted that despite Mr X (who was one of the commissioning parents) being the genetic father and being named on the birth certificate in the US as the father, no specific presumption of parentage arose in his favour under the Family Law Act 1975 (Cth). Interestingly, Justice Brown stated that the fact the child was born pursuant to a commercial surrogacy agreement was an irrelevant consideration in assessing whether the commissioning couple should be given the prime responsibility for the care of the child. [94] 

However, the decision may not have been made in the commissioning couple’s favour if the surrogate mother contested the application as happened in the case of Re Evelyn (No 3).[20] This case was the first and so far the only surrogacy case in Australia to go to the High Court. It was a bitter dispute between the surrogate parents and the commissioning parents over the placement of a child. The High Court granted custody to the surrogate mother on the principle that it was in the paramount interests of the child under s65E of the Family Law Act. This was despite the fact that baby Evelyn had been living with the commissioning parents and not the surrogate mother up until the High Court’s decision was made. 

It appears the only clear way commissioning parents can become legal parents is through adoption proceedings. In Re Mark, Justice Brown refrained from making an order that Mr X, who was the genetic father, was also the child’s father for the purposes of the Family Law Act. However, her Honour did remark that Mr X may well be the child’s father for the purposes of the Act. [83] The legal presumptions of parentage in the Status of Children Act 1974 (Vic) provide little assistance. The Act presumes the birth mother who is the surrogate is the child’s legal mother and her partner is the father. It has been said that the legal presumptions “reinforce the traditional family unit by deeming any child born within a marriage to be a child of the woman and her husband”.[21] This does not fit the complexities of surrogacy.

Ethics and the future
Surrogacy provokes extreme responses because of the difficult ethical issues which it ignites. The initial fear in the 1980s was that surrogacy was viewed as the “buying and selling of babies”. Even altruistic surrogacy received strong condemnation.[22] Surrogacy arrangements can lead to the commodification of the formation of family in society, being the birth of a child into a family unit. It is no surprise that our law bans the payment of any reward in a surrogacy arrangement. 

However, since the 1980s there have been advances in IVF which have meant that the genetic and gestational aspects of the birth process can be separated. Further, infertility rates have risen in our society and the number of children available for adoption has declined. This has gradually changed the public’s opinion on legitimate family formation. The initial condemnation against surrogacy so loudly voiced in the 1980s seems to have turned into a lull of gradual acceptance. Couples like the Banfields simply access surrogacy brokers overseas via the Internet. Arguably this means the Victorian bans are ineffective. It is probable that surrogacy will become more attractive as infertility rates rise and many couples will turn to this if it is the only way that they can medically start a family.
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