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INTRODUCTION

1. The purpose of this paper is to examine legislation and case law insofar as it relates to parental responsibility in same sex parenting cases.  In doing so, it is intended to identify some legal issues and difficulties that will arise in various cases, and hopefully offer some practical suggestions to deal with those issues.  In addition, it is intended to identify some areas where law reform is warranted.

2. The fact situations this paper will examine will be the less common dealt with by most family lawyers – that is, where there is no dispute between the parties and there has been no breakdown of a relationship.  Who has parental responsibility in a family comprising a same sex couple that has a child?  Who is a parent for the purposes of the Family Law Act?

3. Issues of residence and contact disputes, usually arising at the end of relationships, will not be examined.  Similarly, this paper will not examine in any great detail parental responsibility for children conceived as a result of sexual intercourse between opposite sex parties.

4. In the absence of conception via opposite sex intercourse, conception will of necessity involve an artificial conception procedure.  It should be noted that in this paper, the expression “artificial conception procedure”
 will be used to cover commonly used expressions such as IVF, infertility treatment and artificial insemination.  Different legislation in various States and Territories use different expressions to describe a procedure where conception occurs with artificial assistance, ie without sexual intercourse.  The State and Territory legislation dealing with artificial conception procedures will be referred to generally as reproductive technology legislation, and clinics where artificial conception procedures are performed will be referred to as reproductive technology units.

5. Where same sex parties are concerned, the conception of a child will occur in four general fact situations, as follows: -

i. A lesbian couple where one party conceives via an artificial conception procedure with an anonymous sperm donor;

ii. A lesbian couple where one party conceives via an artificial conception procedure with a known sperm donor;

iii. A gay male couple entering into a surrogacy arrangement, where one or both donate sperm; and

iv. A gay male couple entering into a surrogacy agreement, where the sperm is from an anonymous donor.

6. The general fact situations referred to are not as uncommon as people might think. In October 2002, the Gay and Lesbian Rights Lobby Inc (NSW) (“GLRL”) released a discussion paper
 in relation to legal and other issues of concern to gay and lesbian parents.  The contents of the discussion paper is drawn from research on same sex couple family forms from Australia, the United Kingdom and the United States.

7. Following on from that discussion paper, the GLRL held community consultations in New South Wales between December 2002 and February 2003, and this culminated in a report
.  The findings of the report, following on from the community consultations and research, included: -

· Up to 10% of gay men and 20% of lesbians are parents;

· Up to half of these parents had children from a previous opposite sex relationship;

· Most lesbian parents are now conceiving through artificial conception procedures;

· About 85% of lesbian parents are having children in a same sex relationship;

· Between 50%-70% of lesbian parents using an artificial conception procedure use a known sperm donor, and most are gay men;

· Between half and two thirds of gay sperm donors had some contact with the child;

· The family form, and sharing of parental responsibility, was not confined to a “model” of two same sex parties and in some cases extended to other persons including the sperm donor and his partner.

8. “Family” is not a concept which is defined in the Family Law Act.  Despite some conservative views, it takes different forms in different social, ethnic and religious backgrounds.  In the case of families lead by same sex parents, its form has been recognised by the Family Court of Australia in various cases, and it is worth noting the comments of Nicholson CJ
 who said:

“One of the fundamental misconceptions which plagues me is the failure to understand that heterosexual family life in no way gains stature, security and respect by the denigration or refusal to acknowledge same-sex families.  The sum social good is in fact reduced, because when a community refuses to recognise and protect genuine commitment made by its members, the state acts against everybody’s interests.”

9. Although the Family Law Act contains some provisions dealing with artificial conception procedures, the laws regulating reproductive technology and surrogacy are dealt with by the States and Territories and vary.  This paper will therefore deal with various issues insofar as the position in New South Wales, although where possible reference will be made to the position concerning some issues in other States and Territories.

FAMILY LAW ACT – PARENTAL RESPONSIBILITY

10. The concept of parental responsibility is dealt with in Part VII, Division 2 of the Family Law Act.  S.60B sets out the principles underlying Part VII:

1) The object of this Part is to ensure that children receive adequate and proper parenting to help them achieve their full potential, and to ensure that parents fulfil their duties, and meet their responsibilities, concerning the care, welfare and development of their children.

(2) The principles underlying these objects are that, except when it is or would be contrary to a child's best interests:

(a) children have the right to know and be cared for by both their parents, regardless of whether their parents are married, separated, have never married or have never lived together; and

(b) children have a right of contact, on a regular basis, with both their parents and with other people significant to their care, welfare and development; and

(c) parents share duties and responsibilities concerning the care, welfare and development of their children; and

(d) parents should agree about the future parenting of their children.

11. “Parental responsibility” is defined in S.61B:
In this Part, parental responsibility, in relation to a child, means all the duties, powers, responsibilities and authority which, by law, parents have in relation to children.

12. A fundamental issue for same sex parents, having an impact on the decision making process for their children, is who has parental responsibility?  This is in part dealt with by sections 61C, 61D and 61E of the Family Law Act.  

13. S.61C provides:

(1) Each of the parents of a child who is not 18 has parental responsibility for the   child.

(2)Subsection (1) has effect despite any changes in the nature of the relationships of the child's parents. It is not affected, for example, by the parents becoming separated or by either or both of them marrying or re-marrying.

(3)Subsection (1) has effect subject to any order of a court for the time being in force (whether or not made under this Act and whether made before or after the commencement of this section).

13. S.61D provides:

(1) A parenting order confers parental responsibility for a child on a person, but only to the extent to which the order confers on the person duties, powers, responsibilities or authority in relation to the child.

(2) A parenting order in relation to a child does not take away or diminish any aspect of the parental responsibility of any person for the child except to the extent (if any):

(a) expressly provided for in the order; or

(b) necessary to give effect to the order.

14. S.61E provides:


(1) This section applies if:

(a) a child is adopted; and

(b) immediately before the adoption, a person had parental responsibility for the child, whether in full or to a limited extent and whether because of section 61C or because of a parenting order.

(2) The person's parental responsibility for the child ends on the adoption of the child, unless the adoption is by a prescribed adopting parent and leave was not granted under section 60G for the adoption proceedings to be commenced.

15. Where parenting orders are sought conferring responsibility for long term care welfare and development, it is important to consider the provisions of S.65G:


Special conditions for making residence order or specific issues order by consent in favour of non-parent 

(1) This section applies if: 

(a) a court proposes to make: 

(i) a residence order; or 

(ii) a specific issues order under which a person will be responsible for a child's long-term or day-to-day care, welfare and development; and 

(b) the court proposes to make that order: 

(i) otherwise than in favour of a parent, or of persons who include a parent, of the child concerned; and 

(ii) with the consent of all the parties to the proceedings

. 

(2) The court must not make the proposed order unless: 

(a) these conditions are satisfied: 

(i) the parties to the proceedings have attended a conference with a family and child counsellor or a welfare officer to discuss the matter to be determined by the proposed order; and 

(ii) the court has considered a report prepared by the counsellor or officer about that matter; or 

(b) the court is satisfied that there are circumstances that make it appropriate to make the proposed order even though the conditions in paragraph (a) are not satisfied. 

16. In New South Wales, adoption is not an option for same sex couples, and therefore S.61E(2) of the Family Law Act will not apply to confer parental responsibility.  S.28 of the Adoption Act 2000 (NSW) sets out the requirements for a “couple” to adopt a child.  However, the dictionary to that Act states:

 couple means a man and a woman who:

(a)  are married, or


(b) have a de facto relationship.

17. Accordingly, in New South Wales adoption is only available to opposite sex couples, although there is no legislative restriction on single gay or lesbian people adopting children, or becoming foster parents.

18. Parental responsibility will therefore be conferred on a party in a same sex relationship if they are a parent of a child, for the purposes of the Family Law Act, or by operation of a parenting order.

FAMILY LAW ACT– PRESUMPTIONS OF PARENTAGE - GENERAL

19. In most cases, determining the parents of a child for the purposes of conferring parental responsibility under S.61C of the Act will not be an issue.  What is the position of a lesbian couple where one party is the birth mother, via an artificial conception procedure, and the other is a “co-parent/co-mother”
?   Conversely, what is the position of a gay male couple who enter into a surrogacy arrangement?

20. The Family Law Act in Part VII, Division 12, Subdivision D sets out various presumptions of parentage.  S.69R creates a presumption of parentage upon a finding of a Court that a person is a parent of a child.  This will be of limited assistance to same sex parents.  Otherwise, of relevance to same sex couples, depending on which State or Territory of Australia where they reside, is S.69R:

Presumption of parentage arising from registration of 

birth 

If a person's name is entered as a parent of a child in a register of births or parentage information kept under a law of the Commonwealth or of a State, Territory or prescribed overseas jurisdiction, the person is presumed to be a parent of the child.
21. S.60H of the Family Law Act deals with parentage in cases where children are born as a result of artificial conception procedures.  In addition, legislation of the various States and Territories of Australia sets out presumptions of parentage where a child is born as a result of an artificial conception procedure.  S.60H provides:
Children born as a result of artificial conception 

procedures 
(1) If: 

(a) a child is born to a woman as a result of the carrying out of an artificial conception procedure while the woman was married to a man; and

(b) either of the following paragraphs apply: 

(i)the procedure was carried out with their consent;

(ii)under a prescribed law of the Commonwealth or of a State or Territory, the child is a child of the woman and of the man; 

then, whether or not the child is biologically a child of the woman and of the man, the child is their child for the purposes of this Act.

(2)If: 

(a) a child is born to a woman as a result of the carrying out of an artificial conception procedure; and

(b) under a prescribed law of the Commonwealth or of a State or Territory, the child is a child of the woman; 

then, whether or not the child is biologically a child of the woman, the child is her child for the purposes of this Act.

(3) If: 

(a) a child is born to a woman as a result of the carrying out of an artificial conception procedure; and

(b) under a prescribed law of the Commonwealth or of a State or Territory, the child is a child of a man; 

then, whether or not the child is biologically a child of the man, the child is his child for the purposes of this Act.

(4) If a person lives with another person as the husband or wife of the first-mentioned person on a genuine domestic basis although not legally married to that person, subsection (1) applies in relation to them as if: 

(a) they were married to each other; and

(b) neither person were married to any other person. 

(5) For the purposes of subsection (1), a person is to be presumed to have consented to an artificial conception procedure being carried out unless it is proved, on the balance of probabilities, that the person did not consent.

(6)In this section: 

this Act includes: 

(a)the standard Rules of Court; and

(b)the related Federal Magistrates Rules. 
22. Artificial conception procedure is defined in S.60B as follows:

artificial conception procedure includes: 

artificial insemination; and 

the implantation of an embryo in the body of a woman

23. In order for a person to be a parent of a child born as a result of an artificial conception procedure, under S.60H, there must be a prescribed law of the relevant State or Territory conferring such a status. 
24. There are only prescribed laws of States or Territories under S.60H(1) & (2).  S.60H(1) will not be of any relevance to same sex parents.  Schedule 7 of the Family Law Regulations 1984 provides the laws prescribed for the purposes of S.60H(2) are as follows:

	Column 1
Item 
	Column 2
Prescribed Law 

	1 
	Family Relationships Act, 1975, of the State of South Australia, sections 10b and 10c 

	2 
	Status of Children Act 1978 of the Northern Territory, sections 5B and 5C 

	3 
	Artificial Conception Act 1985, of the Australian Capital Territory, sections 3, 4 and 6 


25. Before examining S.60H of the Family Law Act, it is useful to conduct an overview of legislation in each of the States and Territories of Australia insofar as they relate to reproductive technology.  It is also a convenient point to examine surrogacy arrangements.

STATE & TERRITORY LEGISLATION – PRESUMPTIONS OF PARENTAGE, ARTIFICIAL CONCEPTION PROCEDURES & SURROGACY

New South Wales

26. In New South Wales, the Status of Children Act 1996 (NSW) provides in S.11:

Presumptions of parentage arising from registration of birth

(1)  A person is presumed to be a child’s parent if the person’s name is entered as the child’s parent in the Births, Deaths and Marriages Register or a register of births or parentage information kept under a law of the Commonwealth, another State or a Territory or a prescribed overseas jurisdiction.

(2) Nothing in this section affects the operation of Chapter 5 (Recognition of adoptions) of the Adoption Act 2000.
27. The presumption of parentage arising from the registration of birth is of limited assistance to same sex couples in New South Wales and other states of Australia, with the exception of Western Australia.  Reg.6 of the Births, Deaths and Marriages Registration Regulation 2001 (NSW) provides:

 Registration of birth

For the purposes of section 14 of the Act (How to have the birth of a child registered), the following particulars are required:

(a)  the sex and date, place and time of birth of the child,

(b)  the full name and address of the doctor or midwife responsible for the professional care of the mother at the birth,

(c)  the weight of the child at birth,

(d)  whether or not the birth was a multiple birth,

(e)  the full name, maiden family name, occupation and usual place of residence of the mother of the child,

(f)  the date of birth (or age) and place of birth of the mother of the child,

(g)  the full name, occupation and usual place of residence of the father of the child,

(h)  the date of birth (or age) and place of birth of the father of the child,

(i)  the date and place of marriage of the parents of the child (if applicable),

(j)  if the mother of the child has any other children, the given name, sex and date of birth of those children (including any deceased children),

(k)  whether or not the mother or father of the child is of Aboriginal or Torres Strait Islander origin,

(l)  if either parent of the child was born outside Australia, the period of residence in Australia of that parent.

28. In New South Wales
 the details of the parents on birth certificates are gender specific, ie noted as “mother” and “father”.  Therefore, New South Wales birth certificates do not make provision for the inclusion of a “co-parent” in a lesbian couple (where conception occurred via an artificial conception procedure), although she may for all intents and purposes undertake a parenting role.  Although the birth mother will be noted as such on New South Wales birth certificates, and the presumption of parentage and parental responsibility will apply to her, the same will not apply to her partner.

29. It is understood that in Western Australia provision on birth certificates for the naming of parents is gender neutral, and will accommodate lesbian couples who have children via an artificial conception procedure.  This will then give rise to a presumption of parentage, and parental responsibility, on the part of the “co-parent”.

30. It should be noted that not all lesbian parents in a same sex relationship conceiving via an artificial conception procedure do so accessing a reproductive technology unit.  There may be some potentially serious legal consequences for those choosing self-insemination in some States of Australia, although this is not certain.  It is not known whether anyone has been prosecuted anywhere for conception via self-insemination.   There is a judicial view that the various regulations applying to reproductive technology apply only to reproductive technology units, and it is difficult to understand how or why any potential prohibition to self insemination would be policed.

31. New South Wales currently does not have specific legislation exclusively dealing with reproductive technology practice in detail.  However, the Human Tissue Act 1983 (NSW) deals with some aspects.  Part 3A of that Act deals with donation of blood or semen, and the requirements established by it regulates the procedures followed by reproductive technology units in New South Wales.  S.21C provides:

Certificates by donors

(1)  A person shall not:

(b)  obtain or receive any donor’s semen intended for use for the artificial insemination of a woman,

      unless the donor has signed a certificate relating to the medical suitability of the donor, being a certificate in or to the effect of the prescribed form, and had the signature witnessed by a prescribed person or a person of a prescribed class, at the time of the removal of the blood, or the obtaining or receipt of the semen, as the case may be.

Maximum penalty: 2 penalty units.

(2)  Where:

(b)  semen has been obtained or received solely for a purpose other than the purpose referred to in section 21B (c),

      a person shall not subsequently use the blood for any purpose referred to in section 21B (a) or use semen for the purpose referred to in section 21B (c) unless the donor has signed a certificate relating to the medical suitability of the donor, being a certificate in or to the effect of the prescribed form, and had the signature witnessed by a prescribed person or a person of a prescribed class, at the time of, or at any time after, the removal of the blood, or the obtaining or receipt of the semen, as the case may be, and before the use of the blood or semen.

Maximum penalty: 2 penalty units.

(3)  Where a donor is required by subsection (1) or (2) to sign a certificate and have the signature witnessed and the donor is, by reason of illiteracy or physical incapacity, incapable of signing the certificate, the donor shall be deemed to have signed the certificate and had the signature witnessed in accordance with that requirement if:

(a)  in the case of a donor who is illiterate but not physically incapable of signing—the donor makes his or her mark on the certificate and a prescribed person or a person of a prescribed class witnesses the making of the mark and certifies on the certificate that, before the mark was made, the nature and effect of the certificate were explained to the donor, or

(b)  in the case of a donor who is physically incapable of signing—a person authorised to do so by the donor has signed the certificate on the donor’s behalf and a prescribed person or a person of a prescribed class witnesses that signature.

(c ) This section does not apply in respect of semen obtained or received from a donor solely for the purpose of its use for the artificial insemination of the donor’s spouse.
32. S.4 of the Human Tissue Act provides definitions.  In particular:

artificial insemination includes the fertilisation of a woman’s ovum outside the woman’s body for the purpose of implanting the fertilised ovum in the body of the woman or another woman.

spouse means:

(a)  a husband or wife, or

(b)  the other party to a de facto relationship within the meaning of the Property (Relationships) Act 1984,

 but where more than one person would so qualify as a spouse, means only the last person so to qualify.

33. It appears in New South Wales that if a sperm donor is either a woman’s husband or de facto partner, then he is not required to sign a certificate as to medical suitability referred to in S.21C.  In the case of a lesbian seeking to access the services of a reproductive technology unit with a known sperm donor, the donor must complete and sign the certificate referred to in S.21C.  This certificate is set out in schedules 1 & 2 of the Human Tissue Regulation 2000 and contains a list of intrusive questions, including about the donor’s sexual practices.
34. It is understood that in the case of a sperm donor certifying he has engaged in male-male sexual activity, the sample undergoes a series of medical tests before it can be used for artificial insemination, and that no such testing is required in the case where the sperm donor is the married or de facto husband of the woman to be inseminated.
35. The Human Tissue Act does not set out who may or may not access reproductive technology services.  However reproductive technology units in New South Wales operate in accordance with the National Health and Medical Research Council ethical guidelines.  Whilst there is no prohibition on single women or lesbian couples accessing the services of reproductive technology units in New South Wales, the service received may vary between clinics.  For instance, it is understood that in the case of “unmarried” women seeking donor insemination via an anonymous donor, the donor has the option of giving or denying his consent to his sperm being used.  It has been reported
 that some lesbian parents have decided not to proceed with insemination from an anonymous donor, as the range of sperm available from some reproductive technology units was limited given the option available to the donor.  It was felt there was a potential for lesbian couples accessing the same reproductive technology unit to have children with the same biological father.
36. In the absence of using an anonymous sperm donor, it has been reported
 that some lesbian couples instead use a known sperm donor, often a gay male friend.  If insemination in these circumstances occurs accessing a reproductive technology unit, then as outlined in paragraphs 31 to 34 above, a medical declaration is required and the sperm donation undergoes extensive testing before insemination can occur.
37. Although s.21C of the Human Tissue Act creates an offence for obtaining semen without the required declaration and medical certificate, it applies to cases where it is to be used for the artificial insemination of a woman.  Given the definition of this expression, it is arguable S.21C does not apply to cases of self-insemination, although it is not known whether this has been tested by any Court.  
38. In relation to presumptions of parentage dealt with by New South Wales legislation in cases of artificial conception procedures, S.14 of the Status of Children Act provides:
Presumptions of parentage arising out of use of fertilisation procedures 

(1) When a married woman has undergone a fertilisation procedure as a result of which she becomes pregnant: 

(a) her husband is presumed to be the father of any child born as a result of the pregnancy even if he did not provide any or all of the sperm used in the procedure, but only if he consented to the procedure, and 

(b) the woman is presumed to be the mother of any child born as a result of the pregnancy even if she did not provide the ovum used in the procedure. 

(2) If a woman (whether married or unmarried) becomes pregnant by means of a fertilisation procedure using any sperm obtained from a man who is not her husband, that man is presumed not to be the father of any child born as a result of the pregnancy. 

(3) If a woman (whether married or unmarried) becomes pregnant by means of a fertilisation procedure using an ovum obtained from another woman, that other woman is presumed not to be the mother of any child born as a result of the pregnancy. 

(4) Any presumption arising under subsections (1)–(3) is irrebuttable. 

(5) In any proceedings in which the operation of subsection (1) is relevant, a husband’s consent to the carrying out of the fertilisation procedure is presumed. 

(6) In this section: 

(a) a reference to a married woman includes a reference to a woman who is living with a man as his wife on a bona fide domestic basis although not married to him, and 

(b) a reference (however expressed) to the husband or wife of a person: 

(i) is, in a case where the person is living with another person of the opposite sex as his or her spouse on a bona fide domestic basis although not married to the other person, a reference to that other person, and 

(ii) does not, in that case, include a reference to the spouse (if any) to whom the person is actually married. 

39. In the case of the birth mother of a lesbian couple undergoing an artificial conception procedure using a known or unknown sperm donor , whether using a reproductive technology unit or not, the Status of Children Act does not create a presumption of parentage for her or her partner.  This is despite the birth mother being the biological mother of the child, and being a social parent together with her partner.  Otherwise, the provisions of the Status of Children Act are not prescribed laws for the purposes of S.60H of the Family Law Act.  However, a presumption of parentage on the part of the birth mother would presumably arise given the birth registration details of her as the child’s mother, although this will not extend to her partner.  There is no presumption of parentage on the part of the sperm donor.  
40. Surrogacy is not dealt with by any legislation in New South Wales at this time.  Surrogacy agreements, commercial or otherwise, are neither illegal nor enforceable in New South Wales.  However, the NSW Law Reform Commission has recommended that surrogacy agreements be prohibited.  
41. In the absence of any laws prohibiting surrogacy at this time it would appear if a gay male couple entered into a surrogacy agreement with a woman in New South Wales, whether either of the couple donated sperm or not, then there may be a presumption of parentage to the birth mother, depending on whether she was married and if her husband consented to the artificial conception procedure.  On the face of S.14 of the Status of Children Act, it would appear neither of the gay couple has a presumption of parentage in their favour.  In those circumstances, the gay couple would need to seek parenting orders under the Family Law Act to acquire parental responsibility.  This will be dealt with later.
Victoria

42. The Infertility Treatment Act 1995 (Vic) regulates reproductive technology in Victoria.  S.3 deals with definitions.  In particular: 
"treatment procedure" means-

(a)  artificial insemination of a woman with sperm from a man who is not the husband of the woman; or

(b)  a fertilisation procedure;

"artificial insemination" means a procedure of transferring sperm without also transferring an oocyte into the vagina, cervical canal or uterus of a woman;

"fertilisation procedure" means-

(b)  the medical procedure of transferring to the body of a woman an embryo formed outside the body of any woman; or

   (c)  the medical procedure of transferring-

(i)  an oocyte, without also transferring sperm, to the body of a woman; or

(ii) sperm (other than by artificial insemination) to the body of a woman;

        or

   (iii) an oocyte and sperm to the body of a woman;

43. S.8 makes provision for who can undergo a treatment procedure as defined in that Act:


8. Persons who may undergo treatment procedures
(1) A woman who undergoes a treatment procedure must-

   (a)  be married and living with her husband on a genuine domestic basis; or

   (b)  be living with a man in a de facto relationship.

(2) Before a woman undergoes a treatment procedure she and her husband must

consent to the carrying out of the kind of procedure to be carried out.

(3) Before a woman undergoes a treatment procedure-

   (a)  a doctor must be satisfied, on reasonable grounds, from an examination

        or from treatment he or she has carried out that the woman is unlikely

        to become pregnant from an oocyte produced by her and sperm produced

        by her husband other than by a treatment procedure; or

   (b)  a doctor, who has specialist qualifications in human genetics, must be

        satisfied, from an examination he or she has carried out, that if the

        woman became pregnant from an oocyte produced by her and sperm
        produced by her husband, a genetic abnormality or a disease might be

        transmitted to a person born as a result of the pregnancy.

44. On the face of S.8 of the Infertility Treatment Act, only married women, or women in an opposite sex de facto relationship, could access reproductive technology unit services in Victoria.  This lead to a challenge of this section of the Infertility Treatment Act in the Federal Court in the case of McBain v. State of Victoria [2000] FCA 1009.  

45. In this case a single woman, Ms Meldrum, sought an artificial conception procedure at a reproductive technology unit in Victoria.  The doctor who proposed to treat her, Dr McBain, sought a declaration that the provisions of s.8 of the Infertility Treatment Act were invalid as they were inconsistent with the provisions of the Commonwealth Sex Discrimination Act.  The Full Court of the Federal Court did find there was an inconsistency between the two Acts, and the Victorian Act was invalid insofar as the inconsistency.  This meant that women were not required to be married or in a de facto relationship in order to be eligible for infertility treatment
.

46. Despite the decision in McBain, the other requirements of S.8 of the Infertility Treatment Act  apply, including medical grounds requiring a woman to undergo a “treatment procedure” before she is able to conceive.  Therefore in the case of lesbian couples in Victoria wishing to access a reproductive technology unit, they may be prevented from doing so unless both present as coming within the medical grounds.  Alternatively, if one presented as a single woman she could access a reproductive technology unit’s services, although the medical grounds still apply.
47. It is understood that since the McBain decision, lesbian couples in Victoria wishing to access the services of a reproductive technology unit commonly travel to New South Wales for that purpose.
48. Sections 6 and 7 of the Infertility Treatment Act places restrictions on who can perform a “fertilisation procedure”, to use the words of that Act, as follows:

6. Fertilisation procedures
A person may only carry out a fertilisation procedure if-

   (a)  he or she is a doctor who is approved under Part 8 to carry out a

        fertilisation procedure of the kind carried out; and

   (b)  he or she is satisfied that the requirements of Divisions 2, 3 and 4

        and section 36 have been met; and

   (c)  the procedure is carried out at a place licensed under Part 8 for the

        carrying out of that kind of fertilisation procedure.

Penalty: 480 penalty units or 4 years imprisonment or both.

7. Donor insemination
(1) A person may only carry out artificial insemination of a woman using sperm
from a man who is not the husband of the woman at a place other than a

hospital or centre licensed under Part 8 for the carrying out of

donor insemination if he or she-

   (a)  is a doctor who is approved under Part 8 to carry out

        donor insemination; and

   (b)  is satisfied that the requirements of Divisions 2, 3 and 4 and section

        36 have been met.

Penalty: 480 penalty units or 4 years imprisonment or both.

(2) A person may only carry out artificial insemination of a woman using sperm
from a man who is not the husband of the woman at a place that is a hospital

or centre licensed under Part 8 for the carrying out of donor insemination-

   (a)  if-

   (i)  he or she is a doctor who is approved under Part 8 to carry out

        donor insemination; or

   (ii) the woman on whom the insemination is to be carried out is in the

        charge of a doctor who is approved under Part 8 to carry out

        donor insemination; and

   (b)  in either case, that doctor is satisfied that the requirements of

        Divisions 2, 3 and 4 and section 36 have been met.

Penalty: 480 penalty units or 4 years imprisonment or both.

49. On the face of these sections of the Infertility Treatment Act, it could be argued that self-insemination may constitute an offence.  However Guest J in Re Patrick: (An Application Concerning Contact) [2002] FamCA 193
 commented:

In her submissions Dr Kovacs pointed out that the regulatory regime created by the State laws is buttressed by the imposition of onerous penalties (see for example, ss 6 and 7 of the Infertility Treatment Act 1995 Vic).  However, it is arguable that these provisions target unlicensed or non-complying medical operators rather than the common and informal arrangement which presents in these proceedings and which took place between these parties…

50. Sections 10D, 10E and 10F of the Status of Children Act 1974 (Vic) deal with parentage in cases where conception occurs via an artificial conception procedure.  None of those sections create any presumption of parentage to the birth mother of a lesbian couple or her partner.  Otherwise, the provisions of the Status of Children Act are not prescribed laws for the purpose of S.60H of the Family Law Act.  Presumably the birth mother will be noted as such on the child’s birth certificate, and a presumption of parentage will arise there.

51. In relation to the sperm donor, S.10F provides:

10F. Donor of semen used in artificial insemination of certain women

(1) Where semen is used in a procedure of artificial insemination of a woman

who is not a married woman or of a married woman otherwise than in accordance with the consent of her husband, the man who produced the semen has no rights and incurs no liabilities in respect of a child born as a result of a

pregnancy occurring by reason of the use of that semen unless, at any time, he

becomes the husband of the mother of the child.

(2) For the purposes of sub-section (1), the rights and liabilities of a man

who becomes the husband of the mother of a child so born are the rights and

liabilities of a father of a child but, in the absence of agreement to the

contrary, do not include liabilities incurred before the man becomes the

husband of the mother.

52. In Re Mark:an Application relating to parental responsibilities [2003] FamCA 822 
 Brown J said:

Those provisions create no presumptions, rebuttable or otherwise.  Section 10F does not say that in certain circumstances a person is presumed to have no rights or responsibilities in respect of a child.  Rather, it provides that a particular person has no rights and incurs liabilities in respect of a child.

53. It is therefore the case in Victoria that a sperm donor does not have a presumption of parentage in his favour.

54. The Infertility Treatment Act makes specific provision in relation to surrogacy, as follows:
59. Surrogacy

A person must not make, give or receive or agree to make, give or receive a

payment or reward in relation to or under a surrogacy agreement or the

arrangement of a surrogacy agreement or an arrangement to act as a surrogate mother. 

Penalty: 240 penalty units or 2 years imprisonment or both.

60. Surrogacy-advertising

A person must not publish or cause to be published a statement, advertisement,

notice or document-

   (a)  to the effect that a person is or may be willing to enter into a

        surrogacy agreement; or

   (b)  to the effect that a person is seeking another person who is or may be

        willing to enter into a surrogacy agreement or to act as a surrogate

        mother or to arrange a surrogacy agreement; or

   (c)  to the effect that a person is or may be willing to arrange a

        surrogacy agreement; or

   (d)  to the effect that a person is or may be willing to accept any benefit

        under a surrogacy agreement, whether for himself or herself or for

        another person; or

   (e)  that is intended or likely to counsel or procure a person to agree to

        act as a surrogate mother; or

   (f)  to the effect that a person is or may be willing to act as a surrogate

        mother.

Penalty: 240 penalty units or 2 years imprisonment or both.

61. Surrogacy agreements void

A surrogacy agreement is void whether made before or after the commencement of this section. 

55. Therefore, entering into a surrogacy agreement for reward in Victoria constitutes an offence.  A surrogacy arrangement where there is no consideration or reward paid does not appear to constitute an offence.  However the terms of the agreement are void.  Whether or not one or both of a gay couple donated sperm in a surrogacy arrangement, neither would have a presumption of parentage in their favour, and would need to apply for parenting orders in order to acquire parental responsibility.  As for the birth mother, there may be a presumption of parentage in her favour depending on whether she was married or in a de facto relationship with a male.

Queensland

56. There is no reproductive technology legislation in Queensland, and reproductive technology units rely upon rulings of the National Health and Medical Research Council’s for its guidelines.  It is understood that in Queensland only infertile married women, or women in opposite sex de facto relationships, can access the services of reproductive technology units.  This was the subject of a court challenge as it excluded single women or lesbian couples.  However, it was ruled that for a woman to receive infertility treatment in Queensland she must be infertile.  This would appear to be consistent with the Federal Court’s decision in the McBain case.
57. Presumptions of parentage are dealt with in the Status of Children Act 1978 (Qld).   In particular:
18 Donor of semen used in artificial insemination of certain women 

(1) Where semen is used in a procedure of artificial insemination of a woman who is not married or of a married woman otherwise than in accordance with the consent of her husband, the man who produced the semen has no rights or liabilities in respect of a child born as a result of a pregnancy occurring by reason of the use of semen unless, at any time, he becomes the husband of the child's mother. 

(2) The rights and liabilities of a man who becomes the husband of the mother of a child born as a result of a pregnancy referred to in subsection (1) are the rights and liabilities of a father of a child but, in the absence of agreement to the contrary, are restricted to rights and liabilities that arise after the man becomes the husband of the child's mother. 

58. Other sections in that Act dealing with presumptions of parentage of children born as a result of an artificial conception procedure refer only to cases involving married women, or women in opposite sex de facto relationships.  

59. In the case of a lesbian couple conceiving via self-insemination, the birth mother has no presumption of parentage created under the Status of Children Act, nor does her partner.  Otherwise, the provisions of the Status of Children Act are not prescribed laws for the purposes of S.60H of the Family Law Act.  However, presuming the birth mother is noted as such on the child’s birth certificate, a presumption of parentage will arise on her part from this.  There is no presumption of parentage to the sperm donor.  It does not appear there are any provisions in Queensland creating an offence for self-insemination.

60. Surrogacy in Queensland is dealt with in the Surrogate Parenthood Act 1988 (Qld).  It provides:

2 Meaning of expressions 

In this Act—

"act as a surrogate parent" means to lend oneself as the bearer of a child to the performance of a prescribed contract that has been made or that is to be made. 

"prescribed contract" means a contract, agreement or arrangement made between 2 or more persons, whether formally or informally and whether or not for payment or reward, under which it is agreed-- 

(a) that a person shall become or shall seek or attempt to become the bearer of a child and that a child delivered as the result thereof shall become and be treated, whether by adoption, agreement or otherwise, as the child of any person or persons other than the person firstmentioned in this paragraph; or 

(b) that a child delivered from a person who is the bearer of any embryo, foetus or child at the time when the prescribed contract is made shall become and be treated, whether by adoption, agreement or otherwise, as the child of any person or persons other than the person firstmentioned in this paragraph. 

3 Surrogacy prohibited 

(1) A person shall not-- 

(a) publish or cause to be published any advertisement, statement, notice or other document that-- 

(i) is intended or likely to induce a person to agree to act as a surrogate parent; or 

(ii) seeks or purports to seek a person to agree to act as a surrogate parent; or 

(iii) states or implies that a person is willing to agree to act as a surrogate parent; or 

(iv) states or implies that a person is willing to enter into a prescribed contract; or 

(b) make, give or receive or agree to make, give or receive a payment or reward for or in consideration of-- 

(i) entering into a prescribed contract; or 

(ii) a person agreeing to act as a surrogate parent; or 

(c) enter into or offer to enter into a prescribed contract. 

Maximum penalty--100 penalty units or 3 years imprisonment. 

(2) A person who does an act that is prohibited by subsection (1) commits an offence against this Act and is liable to be punished therefor if-- 

(a) the act occurs in Queensland, irrespective of the whereabouts of the offender at that time; or 

(b) the offender is ordinarily resident in Queensland at that time, irrespective of where the act occurs. 

 4 Effect in Queensland of prescribed contracts 

(1) A prescribed contract made after the commencement of this Act is void. 

(2) No action shall be maintained in a court of Queensland-- 

(a) for the enforcement of a prescribed contract made after the commencement of this Act; or 

(b) for the recovery of any money or other thing paid or given in connection with a prescribed contract made after the commencement of this Act; 

wherever the contract may be made and whatever law may be the proper law of the contract. 

61. Therefore all forms of surrogacy, whether or not for consideration or payment, constitutes an offence in Queensland.  This even extends to situations where the surrogacy agreement is entered into outside of Queensland but by a Queensland resident.  In addition, surrogacy agreements in Queensland are void.

Western Australia

62. The Human Reproductive Technology Act 1991 (WA) sets out in s.23 who may access an artificial conception procedure.  It provides:
23 . When procedures may be carried out 
An in vitro fertilisation procedure may be carried out where — 

(a) it would be likely to benefit — 

(i) persons who, as a couple, are unable to conceive a child due to medical reasons; 

(ia) a woman who is unable to conceive a child due to medical reasons; or

(ii) a couple or a woman whose child would otherwise be likely to be affected by a genetic abnormality or disease;

(b) each of the participants required to do so has given an effective consent; 

(c) the persons seeking to be treated as members of a couple are — 

(i) married to each other; or 

(ii) in a de facto relationship with each other and are of the opposite sex to each other; 

(d) the reason for infertility is not age or some other cause prescribed for the purpose of this paragraph; and 

(e) consideration has been given to the welfare and interests of — 

(i) the participants; and 

(ii) any child likely to be born as a result of the procedure, 

and in the opinion of the licensee that consideration does not show any cause why the procedure should not be carried out, but not otherwise. 

64. It is important to consider the definition of in vitro fertilisation procedure contained in S.3 of that Act:

"in vitro fertilisation procedure" means a procedure, not being a storage procedure, which — 

(a) is consequent upon the removal of an egg from the body of a woman, and carried out for one or more of the following purposes — 

(i) the fertilisation of that egg, within or outside her body; 

(ii) the keeping or use of that egg with intent to derive from it an egg in the process of fertilisation or an embryo; or 

(iii) the keeping or use of that egg in the process of fertilisation or embryo so derived; 

(b) is directed at the introduction into the body of a woman of — 

(i) an egg, whether produced by that woman or by another woman; or 

(ii) an egg in the process of fertilisation or an embryo, whether produced by that woman or by another woman and whether or not fertilisation began outside the body into which it is introduced; 

or 

(c) is a procedure in relation to artificially assisted human conception which is prescribed for the purposes of this definition; 

65. Otherwise, S.3 provides:

"artificial fertilisation procedure" means any — 

(a) artificial insemination procedure; or 

(b) in vitro fertilisation procedure; 

"artificial insemination procedure" means a procedure where human sperm are introduced, by a non-coital method, into the reproductive system of a woman but which is not, and is not an integral part of, an in vitro fertilisation procedure; 

66. The distinction in terminology is important.  Under S.23 of the Human Reproductive Technology Act, only married women, women in an opposite sex de facto relationship and single women can access in vitro fertilisation procedures where various conditions have been met, largely in relation to medical grounds.  It would therefore appear that in vitro fertilisation procedures are not available to lesbian couples in Western Australia.  However, there is no restriction on a woman in a lesbian relationship accessing an artificial insemination procedure.

67. S.6 of the Artificial Conception Act 1985 (WA) sets out a presumption of parentage as follows:

5 . Rule relating to maternity 
(1) Where a woman undergoes an artificial fertilisation procedure in consequence of which she becomes pregnant and the ovum used for the purposes of the procedure was taken from some other woman, then for the purposes of the law of the State, the pregnant woman is the mother of any child born as a result of the pregnancy. 
68. The presumption of parentage would only seem to apply to women who undergo an in vitro fertilisation procedure, and would therefore not apply to the birth mother of a lesbian couple given artificial insemination is the only artificial conception procedure available to lesbians in Western Australia.

69. Significantly, the Artificial Conception Act otherwise makes specific provision for the presumption of parentage for same sex couples in S.6A, providing:

6A . Rule relating to parentage — same sex de facto relationships

(1) Where a woman who is in a de facto relationship with another woman undergoes, with the consent of her de facto partner, an artificial fertilisation procedure in consequence of which she becomes pregnant, then for the purposes of the law of the State, the de facto partner of the pregnant woman —

(a) shall be conclusively presumed to be a parent of the unborn child; and

(b) is a parent of any child born as a result of the pregnancy.

(2) In every case in which it is necessary to determine for the purposes of this section whether a de facto partner consented to her de facto partner undergoing an artificial fertilisation procedure, that consent shall be presumed, but the presumption is rebuttable.
70. Therefore, the co-mother of a lesbian couple who have a child using artificial insemination has a presumption of parentage in her favour under Western Australian law, but not under the provisions of the Family Law Act.  In addition, none of the sub-sections of S.60H make provision for a person in the position of the co-mother.  Otherwise, the provisions of the Artificial Conception Act are not prescribed laws for the purposes of S.60H of the Family Law Act.  However, the lack of presumption of parentage of the birth mother under S.60H of the Family Law Act could be overcome by the presumption of parentage created upon the birth registration noting the birth mother as such.  In addition, there is provision on Western Australian birth certificates to name the co-mother of a lesbian couple as a parent, and accordingly the presumption of parentage will apply to her from this.

71. S.7 of the Artificial Conception Act 1985 deals with the status of the sperm donor, providing there is no presumption of parentage on his part:

7 . Donor of genetic material

(2) Where —

(a) a woman becomes pregnant in consequence of an artificial fertilisation procedure; and

(b) a man (not being the woman's husband) produced sperm used for the purposes of the procedure,

then for the purposes of the law of the State, the man referred to in paragraph (b) —

(c) shall be conclusively presumed not to have caused the pregnancy; and

(d) (d) is not the father of any child born as a result of the pregnancy.
72. Western Australia does not have legislation dealing with surrogacy, and as such surrogacy agreements in Western Australia are neither illegal nor enforceable.  If a gay male couple entered into a surrogacy agreement with a woman, whether or not one or both of the couple provided a sperm donation, neither of them will have a presumption of parentage in their favour.  They would need to apply for parenting orders to confer parental responsibility upon them.  As for the birth mother, the Artificial Conception Act makes no provision establishing a presumption of parentage for a woman, married or otherwise, who undergoes “artificial insemination”.

South Australia

73. The Reproductive Technology (Code of Ethical Practice) Regulations 1995 (SA) provides that artificial conception procedures are only available to married or opposite sex de facto couples in limited situations.  There are no provisions dealing with self-insemination.  Accordingly, lesbian couples are unable to access reproductive technology units in South Australia, although self-insemination is an option.

74. Sections 10c and 10d of the Family Relationships Act 1975 (SA) deal with presumptions of parentage as follows:

Rule relating to maternity 
        10c. A woman who gives birth to a child is, for the purposes of the law of the State, the mother of the child, notwithstanding that the child was conceived by the fertilization of an ovum taken from some other woman

Rule relating to paternity 
        10d. (1) Where a married woman undergoes, with the consent of her husband, a fertilization procedure in consequence of which she becomes pregnant, then, for the purposes of the law of the State, the husband-- 

        (a)         shall be conclusively presumed to have caused the pregnancy; 

        and 

        (b)         is the father of any child born as a result of the pregnancy. 

        (2) In every case in which it is necessary to determine whether a husband consented to his wife undergoing a fertilization procedure, that consent shall be presumed, but the presumption is rebuttable. 

75. S.10c is a prescribed law for the purposes of S.60H of the Family Law Act.  It would therefore appear as though a presumption of parentage does apply to the birth mother of a lesbian couple.  However, as reproductive technology services are not available to lesbian couples in South Australia, conception could only occur via self-insemination.  No presumption of parentage applies to her partner.  The birth mother will have a presumption of parentage applying to her upon birth registration noting her as the mother.  S.10e of the Family Relationships Act 1975 (SA) provides a sperm donor for a fertilisation procedure is not presumed the father of the child born as a result of it.  

76. S.10a provides the meaning of fertilisation procedure includes artificial insemination.  Therefore, S.10e applies to the sperm donor in cases of self-insemination, where he will not be presumed a parent

77. Sections 10f and 10g of the Family Relationships Act 1975 deal with surrogacy as follows:

10f. In this Part--

        "procuration contract" means a contract under which--

                (a)         a person agrees to negotiate, arrange, or obtain the benefit of, a surrogacy contract on behalf of another;

                or

                (b)         a person agrees to introduce prospective parties to a surrogacy contract:

        "surrogacy contract" means a contract under which--

                (a)         a person agrees--

                        (i)         to become pregnant or to seek to become pregnant

                        and

                        (ii)         to surrender custody of, or rights in relation to, a child born as a result of the pregnancy;

                or

(b) A person who is already pregnant and agrees to surrender custody of, or rights in relation to, a child born as a result of the pregnancy:        

"valuable consideration", in relation to a contract, means consideration consisting of money or any other kind of property that has a monetary value.

10g. (1) A surrogacy contract is illegal and void.

        (2) A procuration contract is illegal and void.        

(3) A person who gives any valuable consideration under, or in respect of, a procuration contract may recover the amount or value of that consideration, as a debt, from the person to whom the consideration was given.
78. Whilst commercial surrogacy contracts are illegal and void in South Australia, it appears altruistic agreements are not illegal, although not enforceable.  Where a gay male couple enter into an altruistic surrogacy arrangement with a woman and provide a sperm donation (presumably for a self insemination procedure), neither of the gay male couple will have a presumption of parentage in their favour, and would need to apply for parenting orders to confer parental responsibility on them.  As for the birth mother, it appears she will have a presumption of parentage in her favour, regardless of marital status.

Tasmania

79. Tasmania does not have reproductive technology legislation, and reproductive technology units follow the National Health and Medical Research Council’s guidelines.  It would therefore appear there is no restriction on lesbian couples accessing reproductive technology services in Tasmania, subject to the application of the guidelines in individual clinics.  Otherwise, no restriction exists in relation to self-insemination.

80. The Status of Children Act 1974 (Tas) deals with presumptions of parentage where reproductive technology is used in conception.  S.10B provides the following definitions:

SECT. 10B. A reference in this Part to a fertilization procedure is a reference to –

(a) the artificial insemination of a woman; or

(b) the procedure of implanting in the uterus of a woman an embryo derived from an ovum fertilized outside the body.
81. Presumptions of parentage in cases where reproductive technology is used is dealt with in S.10C.  Relevantly:



SECT. 10C.  

      (2) Where a woman undergoes a fertilization procedure as a result of which she becomes pregnant, any man, not being her husband, who produced semen which was used in the fertilization procedure, shall, for the purposes of the law of the State, be treated as if he were not the father of any child born as a result of the pregnancy.

      (3) Where a married woman undergoes a fertilization procedure as a result of which she becomes pregnant and the ovum used for the purposes of the fertilization procedure was taken from another woman, the married woman shall, for the purposes of the law of the State, be treated as if she were the mother of any child born as a result of that pregnancy.

      (4) Where a woman undergoes a fertilization procedure as a result of which she becomes pregnant, and another woman produced the ovum used for the purposes of the fertilization procedure, that other woman shall, for the purposes of the law of the State, be treated as if she were not the mother of any child born as a result of that pregnancy.

…

      (6) For the purposes of subsection (2),

"husband" includes a man living with a woman as her husband on a genuine domestic basis although not married to her.

82. Therefore in Tasmania sperm donors do not have a presumption of parentage.  In the case of lesbian couples accessing reproductive technology services, neither the birth mother nor the co-mother will have a presumption of parentage in their favour arising out of the artificial conception procedure.  However, upon registration of the birth mother as such on the child's birth certificate, a presumption of parentage will apply to her from this.  Otherwise, the provisions of the Status of Children Act are not prescribed laws for the purposes of S.60H of the Family Law Act.

83. Surrogacy is dealt with in the Surrogacy Contracts Act 1983 (Tas).  In particular:

SECT. 4.  (1) A person must not introduce, or agree to introduce, prospective parties to a surrogacy contract.

Penalty:

Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months.

      (2) A person must not induce another person to enter into a surrogacy contract.

Penalty:

Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months.

      (3) A person must not arrange or negotiate, or agree to arrange or negotiate, a surrogacy contract on behalf of another person.

Penalty:

Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months.

      (4) A person must not make or receive, or agree to make or receive, a payment or reward in relation to a surrogacy contract.

Penalty:

Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months.

Technical and professional services 

SECT. 5. A person must not provide any technical or professional services in relation to achieving a pregnancy which to that person's knowledge is, or is to be the subject of, a surrogacy contract.

Penalty:

Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months.

Effect of surrogacy contract 

SECT. 7. A surrogacy contract is void and unenforceable wherever the contract is made and whatever law may be the proper law of the contract.

84. Commercial surrogacy agreements in Tasmania are therefore illegal and subject to criminal prosecution.  However, it appears altruistic surrogacy agreements privately entered into without consideration or reward is not subject to criminal prosecution, although all surrogacy agreements are void and unenforceable in Tasmania.  Where a gay male couple enter into an altruistic surrogacy arrangement with a woman, whether or not they provide a sperm donation, neither of the gay couple will have a presumption of parentage in their favour.  They would need to apply for parenting orders to have parental responsibility conferred upon them.  If conception occurred using in vitro fertilisation, there may be a presumption of parentage on the part of the birth mother if she is married.  However, it appears there will be no presumption of parentage if conception occurred via artificial insemination, or if the birth mother is not married.

Australian Capital Territory

85. The Australian Capital Territory does not have reproductive technology legislation, and reproductive technology units rely upon the guidelines of the National Health and Medical Research Council to determine who may access reproductive technology services.  Whether lesbian couples may access reproductive technology services in the ACT will depend upon the application of the guidelines by individual clinics.

86. The Artificial Conception Act 1985 (ACT) deals with presumptions of parentage where children are born as a result of an artificial conception procedure.  S.6 provides:


6. Presumption of maternity
Where a woman has undergone a procedure as a result of which she has become

pregnant-

   (a)  the woman shall, for all purposes, be conclusively presumed to be the

        mother of any child born as a result of the pregnancy; and

   (b)  if the ovum used in the procedure was produced by another woman-that

        other woman shall, for all purposes, be conclusively presumed not to

        be the mother of any child born as a result of the pregnancy.

87. S.3 defines "procedure" as follows:



"procedure" means-

   (a)  artificial insemination; or

   (b)  the procedure of transferring into the uterus of a woman an embryo

        derived from an ovum fertilised outside her body.

88. Sections 3 and 6 of the Artificial Conception Act are prescribed laws for the purpose of S.60H of the Family Law Act.  A birth mother of a lesbian couple who has a child as a result of an artificial conception procedure will therefore have a presumption of parentage in her favour.  However, her partner will not.  Section 5 of that Act operates to exclude a sperm donor from having a presumption of parentage.

89. Surrogacy is dealt with in the Substitute Parent Agreements Act 1994 (ACT), as follows:



3. Interpretation
In this Act, unless the contrary intention appears

"commercial substitute parent agreement" means a substitute parent  agreement
under which a person agrees to make or give to another person a payment or

reward, other than for or on account for expenses connected with

   (a)  a pregnancy (including any attempt to become pregnant) that is the

        subject of the agreement; or

   (b)  the birth or care of a child born as a result of that pregnancy;

"substitute parent agreement" means a contract, agreement, arrangement or

understanding under which

   (a)  a person agrees to become, or to attempt to become, pregnant and that

        a child born as a result of the pregnancy is to be taken to be

        (whether by adoption, agreement or otherwise) the child of another

        person; or

   (b)  a person who is pregnant agrees that a child born as a result of the

        pregnancy is to be taken to be (whether by adoption, agreement or

        otherwise) the child of another person.

4. Application of offence provisions
A person who does an act prohibited by this Act is guilty of an offence under

this Act if

   (a)  the act occurs in the Territory, irrespective of the whereabouts of

        the person at the time the act is done; or

   (b)  at the time the act is done, the person is ordinarily resident in the

        Territory, irrespective of where the act occurs.

5. Commercial substitute parent agreements prohibited
A person shall not enter into a commercial substitute parent  agreement.

Penalty: 100 penalty units or imprisonment for 12 months, or both.

6. Procuration of substitute parent agreements
A person shall not procure another person to enter into a substitute 
parent agreement with a third person unless the first-mentioned person intends

to be a party to the agreement. Penalty: 100 penalty units or imprisonment for12 months, or both.

7. Advertising in relation to substitute parent agreements
A person shall not publish an advertisement, notice or document

   (a)  intended or likely to induce a person to enter into a substitute 
        parent agreement;

   (b)  seeking or purporting to seek a person who is willing to enter into a

        substitute parent agreement; or

   (c)  stating or implying that a person is willing to enter into a

        substitute parent agreement. Penalty:

   (a)  where the offence relates to a commercial substitute parent 
        agreement
        (i)    if the offender is a natural person 50 penalty units or

               imprisonment for 6 months, or both; or

        (ii)   if the offender is a body corporate 250 penalty units;

   (b)  in any other case

(i) if the offender is a natural person 50 penalty units; or

(ii) if the offender is a body corporate 250 penalty units.
8. Facilitating pregnancy
A person shall not knowingly provide any professional or technical services to

another person to facilitate a person who is, or intends to be, a party to a

commercial substitute parent agreement becoming pregnant for the purpose of

the agreement. Penalty:

   (a)  if the offender is a natural person 100 penalty units or imprisonment

        for 1 year, or both;

   (b)  if the offender is a body corporate 500 penalty units.
9. Substitute parent agreements void
A substitute parent agreement is void.
90. The position in the ACT therefore is that commercial surrogacy agreements for reward or consideration are illegal and subject to criminal prosecution, whereas it appears altruistic surrogacy agreements not for reward or consideration are not.  However, all forms of surrogacy agreements are void and unenforceable.  A gay male couple entering into an altruistic surrogacy arrangement with a woman, whether or not they donate sperm, will not have a presumption of parentage in their favour, and will need to apply for parenting orders to have parental responsibility conferred upon them.  However, the birth mother will have a presumption of parentage in her favour.

Northern Territory

91. There is no reproductive technology legislation in the Northern Territory.  However, reproductive technology services are provided by South Australian clinicians operating under guidelines consistent with South Australian legislation.  It is not known whether reproductive technology services will be made available to lesbian couples, and it may depend upon the individual clinician or clinic.

92. The Status of Children Act 1978 (NT) deals with presumptions of parentage.  S.5C provides:

Rule relating to maternity 

A woman who gives birth to a child is, for all purposes, the mother of the child, notwithstanding that the child was conceived by the fertilization of an ovum taken from another woman. 

93. In November 2003 the Northern Territory government passed the Law Reform (Gender Sexuality and De Facto Relationships) Bill.  S.39 of that new Act amends the Status of Children Act (NT) as follows: 
38. Principal Act
The Status of Children Act is in this Division referred to as the Principal Act. 
39. New section
The Principal Act is amended by inserting after section 5D the following: 
"5DA. Rule relating to parentage female de facto partners 
"(1) Where a woman who is the de facto partner of another woman undergoes, with the consent of the other woman, a fertilization procedure as a result of which she becomes pregnant, the other woman is, for all purposes of the law of the Northern Territory, to be presumed to be a parent of 
(a) the unborn child; and
(b) a child born as a result of the pregnancy.
"(2) A presumption of law that arises by virtue of subsection (1) is irrebuttable.
"(3) In a proceeding in which the operation of subsection (1) is relevant, a woman's consent to the carrying out of a fertilzation procedure in respect of her de facto partner is to be presumed, but that presumption is rebuttable.".
94. S.5C of the Status of Children Act is a prescribed law for the purposes of S.60H of the Family Law Act, however the new S.5DA is not.  Otherwise, none of the sub-sections of S.60H make provision for a person in the position of a co-mother.  Therefore, the position in Northern Territory is that the birth mother of a lesbian couple, where a child is born as a result of an artificial conception procedure, will have a presumption of parentage in their favour where the procedure was carried out with consent.  In addition, the birth registration of the child noting the birth mother as its mother will create a presumption of parentage.  However, the co-mother will not have a presumption of parentage in her favour under the provisions of S.60H of the Family Law Act, but will at Territory level.

95. The status of a sperm donor is dealt with by S.5F of the Status of Children Act (NT) as follows:

5F. Donor of semen used in fertilization procedure of certain women 

(1) Where semen is used in a fertilization procedure carried out on a woman who is not a married woman or on a married woman otherwise than in accordance with the consent of her husband, the man who produced the semen has no rights and incurs no liabilities in respect of a child born as a result of a pregnancy occurring by reason of the use of that semen unless, at any time, he becomes the husband of the mother of the child. 

96. Therefore a sperm donor does not have a presumption of parentage in his favour in the Northern Territory.

97. Surrogacy is not dealt with in any legislation in the Northern Territory at the moment.  Whilst it is not illegal, surrogacy agreements are not enforceable.  Where a gay male couple enter into a surrogacy arrangement with a woman, whether or not they donate sperm, neither of them will have a presumption of parentage in their favour and would need to seek parenting orders to confer parental responsibility upon them.  As for the birth mother, a presumption of parentage will be in her favour.

WHO IS A PARENT OR HAS PARENTAL RESPONSIBILITY? – PRESUMPTIONS OF PARENTAGE FROM ARTIFICIAL CONCEPTION PROCEDURES AND CASE LAW APPLICABLE TO SAME SEX COUPLES

98. Whilst most presumptions of parentage set out in Part VII, Division 12, Subdivision D of the Family Law Act will not apply to same sex couples, S.69R is of application to parties living in Western Australia given the gender neutral description of parents on its birth certificates.  S.69S provides for a presumption of parentage upon a finding of a Court.  Except in less common fact situations such as in the case of Re: Mark(supra), to be examined in more detail later, this presumption of parentage will not be of assistance to same sex couples with children.

99. On the face of it, S.60H(2) would only seem to apply to the birth mother of a lesbian couple having a child using an artificial conception procedure, whether artificial insemination or in vitro fertilisation, and it provides the child is hers subject to their being in place a prescribed law of the relevant State or Territory providing as such.  None of the other provisions of S.60H deal with persons in the position of the co-mother of a lesbian couple, or of the co-father (non-biological) of a gay male couple who enter into a surrogacy arrangement.
100. The issue of who is a parent, and accordingly who has parental responsibility, is not a simple matter since there is no definition of “parent” in the Family Law Act.

101. A useful starting point for the examination of case authorities is the decision of Fogarty J in B v J (1996) FLC 92-716.  This case involved a child support application where the male party, B, was a known sperm donor to a woman, J, and her lesbian partner.  Two children were conceived in separate inseminations.  With the consent of the parties, B was registered as the father on the children’s birth certificates.  Upon pressure from Centrelink to seek child support, a child support assessment issued against B for the benefit of J.  B then brought an application challenging the entitlement of the Child Support Agency to make an administrative assessment of him.  The parties were from Victoria.  Apart from examining the relevant provisions of the Child Support (Assessment) Act, the case required an examination of the status of the parties as parents under S.60H of the Family Law Act.  Specifically, S.60H(3) in its application to the sperm donor. 

102. The basis for the child support assessment in this case was founded on a carer application, as set out in S.25 of the Child Support (Assessment) Act, which provides:
SECT 25 

Persons who may apply—eligible carers 

1) An application made under this section is a carer application.

2) A person may apply to the Registrar under this section for administrative assessment of child support for a child if: 

(a) the person is an eligible carer of the child; and

(b)the person is seeking payment of child support for the child from a person who is: 

(i)a parent of the child; and

(ii)a resident of Australia on the day the application is made; and 

(c) the person is not living with the person from whom payment of child support is sought as the partner of that person on a genuine domestic basis (whether or not legally married to that person); and

(d)the person complies with any applicable requirements of section 26 (dealing with joint care situations) and section 26A (dealing with children cared for under child welfare laws). 

103. To be entitled to bring the child support application against B in this case, he had to be a “parent” of the child, the definition of which is set out in S.5 of the Child Support (Assessment) Act.  It provides:

parent means: 

(a) when used in relation to a child who has been adopted—an adoptive parent of the child; and

(b) when used in relation to a child born because of the carrying out of an artificial conception procedure—a person who is a parent of the child under section 60H of the Family Law Act 1975. 

104. Fogarty J held that the sperm donor was not a parent as defined by S.5 of the Child Support (Assessment) Act.  He held the effect of the word “means” in the definition of “parent” in that section was exhaustive within the context of the circumstances referred to.  Therefore, where the term “parent” is used in the Child Support (Assessment) Act in relation to a child born as a result of an artificial conception procedure, it means only a person who is a parent of a child under S.60H of the Family Law Act.   As there were no prescribed laws in Victoria as required under S.60H(3) before it can apply, the sperm donor could not be a parent.
105. Fogarty J went on to comment that the logic which required him to find the sperm donor was not a parent equally applied to the child’s biological mother, when one examined the application of S.60H(2) to her.  As no relevant Victorian law was prescribed pursuant to S.60H(2), before this section could apply to her and the child could be considered hers, she could not be a mother of the child for the purposes of the Child Support (Assessment) Act.  This lead to a potentially curious situation in the event the biological mother of the child and her lesbian partner separated and the child remained in the care of the partner.  In this case, an application for stage 2 child support by the partner, on the basis of a carer under S.25 of the Assessment Act, could not be brought against the biological mother as she is not deemed a “parent” for the purposes of the Assessment Act. 

106. Significantly, Fogarty J was of the view that S.60H of the Family Law Act enlarges, rather than restricts, the categories of people who may be regarded as parents of a child.

107. The issue of the status of a sperm donor was again considered in Re: Patrick (An Application Concerning Contact) (2002) Fam CA 193.  In that case, the Applicants were the biological mother and her lesbian partner (“co-mother”) of a child “Patrick”.  Together they sought parenting orders for residence and long term care welfare and development of Patrick.  The respondent, a gay man, donated sperm to the applicants, and the biological mother conceived after a self insemination procedure.  The parties were all from Melbourne.  In his response, the respondent sought defined contact.  This was opposed by the applicants.

108. In this case, the respondent donated sperm after the applicants placed an advertisement in a local newspaper seeking a sperm donor.  They chose the respondent as he was a friend of theirs, amongst other reasons.  Prior to Patrick’s birth, the parties entered into an agreement setting out the role of the respondent in Patrick’s life. 

109. As the respondent provided genetic material for Patrick’s conception, Guest J accepted he was Patrick’s biological father, but he examined whether he was a “parent” for the purposes of the Family Law Act.  
110. Guest J
 noted that there is no general definition of “parent” for the purposes of Part VII of the Family Law Act.  He reviewed Fogarty J’s decision in B v J (supra) and noted his view, as outlined in dicta, that it did not necessarily follow that because B was not a parent under the Child Support (Assessment) Act he was also not a parent under the Family Law Act.  Guest J noted
:
Fogarty J noted that the word 'means' preceding the definition of 'parent' in the Assessment Act did not appear in the Family Law Act, so that:

"There is no corresponding provision in the Family Law Act which would exclude a biological parent from otherwise being regarded as a parent.  That is to say that it is not clear that the provisions of s 60H do not enlarge, rather than restrict, the categories of persons who are regarded as a child's parents. In the case of the Assessment Act, it is the word 'means' which makes it clear that the provision is exhaustive. Prima facie, s 60H is not exclusive, and so there would need to be a specific provision to exclude people who would otherwise be parents.  Relevantly here, that means the donor of genetic material. (at 83,620)"

111. However, Guest J observed s.7 of the Child Support (Assessment) Act provided that “unless the contrary intention appears expressions used in this Act and in Part VII of the Family Law Act 1975 are to have the same respective meaning as in that Part”, and a reading of the legislation did not reveal any contrary intention.

112. He went on to say:

298.             As Sandor argued, (Danny Sandor, 'Children Born from Sperm Donation: Financial Support and Other Responsibilities in the Context of Discrimination' (1997) 4(1) Australian Journal of Human Rights 175) Fogarty J's conclusion:

"… appears a curious result given that all states and territories have laws which presume that a sperm donor is not a parent unless he is the legal or de facto husband of the recipient.' (at 178)  

It would seem that in raising the possibility of a divergence between the state and federal law, Fogarty J was pointing to the absence of equivalent provisions in the Family Law Act or other federal law and was suggesting, without deciding the issue, that state or territory presumptions would not apply to matters conducted under that Act.  (Dr Adler helpfully referred to this article in the course of his report.)

299.         In my view, such a conclusion could have serious and unintended implications for sperm donors.  If the state and territory presumptions had no effect and a known sperm donor was a parent under the Act, it is difficult to see why that would not be the case for unknown donors in similar circumstances.  Contrary to agreement and intention, both known and unknown donors may find themselves with significant responsibilities as well as rights.  Fogarty J acknowledged this in B v J (supra) when he had this to say:

"[I]f a semen donor could be the subject of a Stage 1 [child support] application [under the Family Law Act] (because not excluded by the legislation from being a parent), he would, presumably, be a 'parent' for all other provisions of Pt VII of the Family Law Act.  This would encompass the statement of the objects and principles of Part VII in s 60B including 'to ensure that parents fulfil their duties, and meet their responsibilities, concerning the care, welfare and development of their children'; and that except where contrary to the child's best interests, a child has the right to know and be cared for by both parents, a right to contact on a regular basis with both parents, that parents share duties and responsibilities concerning the care, welfare and development of their children, and that parents should agree about the future parenting of their children.

Further, and more specifically, parental responsibilities which s 61C ascribed to a child's parents in the absence of a court order to the contrary would reside with the donor (and the other party), until a court ordered otherwise.  And, in determining the child's best interests, the donor's relationship with the child would need to be considered (s 68F(2)(b)).  I need not here refer to each of the sections in which the term 'parent' is used, but these examples demonstrate the difficulty to which the legislation may lead."  (at 83,620)

300.         This conclusion would be an alarming one for most participants in donor insemination arrangements.  It also highlights the substantial difficulties of attempting to incorporate same-sex families into global definitions of parenthood premised on a heterosexual model. 

301.         Contrary to Fogarty J's arguments, Sandor argues, with which I agree, that in the absence of express provisions in federal law, the Family Law Act can and should be read in light of such state and territory presumptions, thereby leaving the sperm donor, known or unknown, outside the meaning of 'parent'.  Where this leaves individuals such as the father is a matter for the legislature.  Given the father's active involvement in Patrick's conception and his ongoing efforts to build a relationship with his son, it is a strange result that he is not Patrick's 'parent'.  Equally strange, however, would be the case of an unknown donor who deposits his semen at a sperm bank only to find that he has parental responsibilities under the Family Law Act for any child conceived of his genetic material. 

113. Despite being Patrick’s biological father, he did not find the respondent was a “parent” for the purposes of the Family Law Act.   However, he found this lack of statutory recognition of the respondent as a “parent” sat awkwardly with the realities and circumstances of this case.

114. As a matter for law reform, Guest J commented
:

311.             The definition of 'parent' in s 60H of the Act requires clarification.  The current provision was designed to maintain consistency between the Federal law and the status of children legislation of the States within the Commonwealth.  It was also designed to ensure that the opposite-sex partner of a woman undergoing artificial insemination treatment is considered a parent of any child conceived through such a procedure, and to protect donors from parenting responsibilities and financial burdens they did not agree to when making available their genetic material. 

312.             However, as these proceedings illustrate, not all families using artificial insemination procedures fall into the traditional heterosexual model that the legislation intended to protect.  Accordingly, consideration should be given to review the definition of 'parent' in s 60H of the Act to take into account that there are varying arrangements between donors and prospective mothers, and that donors such as the father in these proceedings may not only consider themselves a 'parent', but may also be considered by the recipient of the genetic material to be a parent.
115. The application of S.60H of the Family Law Act to same sex parenting was later considered by Brown J in Re: Mark (An application relating to parental responsibilities) [2003] FamCA 822.  In this case two gay men from Melbourne, Mr X and Mr Y, entered into a surrogacy agreement with Ms S from California.  Ms S is married to a Mr S.  In California, surrogacy agreements are legal and enforceable.

116. Mark was born in the USA on 31 May 2002.  Ms S was the birth mother, and carried an embryo created from a donor egg harvested from an anonymous donor and sperm of Mr X.  The terms of the surrogacy agreement provided Ms S would have no parental responsibility for or relationship with the child, she would relinquish all rights in relation to the child, the agreement was entered into with the express intention that Mr X and Mr Y were to be the child’s parents, and Mr S would consent to any legal process to establish the parental rights and responsibilities of Mr X and Mr Y.

117. Mr X and Mr Y were present at the birth of Mark, and he was given into their care immediately after his birth.  They stayed at the hospital with Mark for 3 days after his birth, and a short time later they returned with him to Melbourne.

118. Pursuant to a petition filed in a USA State Court, an order was made on 31 May 2002 where the court ordered, declared and adjudged:

•  That Mr. X be determined the biological father of Mark  and that Mr. S is not the father of the said child; and  

•  that Mr. X be designated in all public records as the  biological father of Mark and that birth hospital is further  ordered to reflect Mr. X as the biological father on the said  child’s birth certificate.
119. Pursuant to the court order, a birth certificate subsequently issued for Mark providing Mr X to be his father, and Ms S his mother.

120. Mr X and Mr Y filed a Form 3 Application in the Melbourne Family Court seeking orders that Mark live with them, and that they have responsibility for his day to day and long term care welfare and development.  They also sought orders that Ms S have contact at times mutually agreed.

121. Brown J was satisfied that the Form 3 had been served upon Ms and Mr S, and they elected not to take part in the proceedings.  Brown J then made an order for the preparation of a family report under S.65G of the Family Law Act.  There was no contradictor to the proceedings.

122. Submissions were sought as to whether Mr X, amongst others, was a “parent’ for the purposes of the Family Law Act.  Brown J examined some provisions which provided a potential pathway to a finding that Mr X is Mark’s father.  One example was S.69R of the Family Law Act providing a presumption of parentage arising from registration of birth.  The section provides this presumption of parentage arises where the birth registration, or parentage information, is kept under a law of the Commonwealth, State or Territory, or a prescribed overseas jurisdiction.  

123. S.4(1) provides a “prescribed overseas jurisdiction” is any country, or part of one, outside Australia that is declared by the regulations to be a prescribed overseas jurisdiction for the purposes of the provision in which the expression is used.  Regulation 14 provides the list of countries in Schedule 1A to be prescribed overseas jurisdictions for the purposes of various sections, but not including S.69R.  Therefore the designation of Mr X as Mark’s father in all public records, pursuant to a USA court order, did not give rise to a presumption of parentage under S.69R.

124. It was submitted that the USA order could be registered pursuant to S.70G as an overseas child order, and then have the same force and effect in Australia as if it were an order made by the court in which it is registered.  However, Brown J found the definition of overseas child order limits the categories of orders which fall within the definition, and in this case the USA order did not have the effect required by S.70F(a)(i)or(ii).

125. Brown J then reviewed the reasoning of Guest J in Re: Patrick (supra) in reaching the conclusion that the respondent there was not a parent for the purposes of the Family Law Act.   She had reservations about his analysis, first in relation to S.60H of the Family Law Act.   She did not agree that for the purposes of the Family Law Act S.60H defines “parent”, or means that a biological father in the position of Patrick’s father or Mr X is only a parent if there is a specific State or Territory law which expressly confers that status on a sperm donor, and that law is prescribed for the purposes of S.60H.
126. She considered S.60H creates the relationship of parent and child, not by the use of the term “parent”, but by deeming a child to be “her child”, “his child” or “their child” for the purposes of the Family Law Act in some circumstances.  S.60H does not contain the word “parent”.  The section does not just apply to the biological parent of a child born as a result of an artificial conception procedure, but it also deems certain children born as a result of such a procedure to be the child of a man and/or a woman who may be the child’s social parent but may not in fact be biologically related to the child.

127. To the extent that S.60H could be said to define “parent” for the purposes of the Family Law Act, she was not satisfied it is an exhaustive definition and considered its provisions enlarge, rather than restrict, the categories of people who may be considered a child’s parent.
128. Considering Fogarty J’s reasoning in B v J (supra), she noted the sperm donor in that case was not a parent as defined by S.5 of the Child Support (Assessment) Act, where the use of the word “means” in the definition of “parent” in that section provided an exhaustive definition within the context of the circumstances referred to.  Where the term “parent” is used in the Child Support (Assessment) Act, in relation to a child born as a result of an artificial conception procedure, it means only a person who is a parent of a child under S.60H.  As there were no prescribed laws in Victoria under and as required by S.60H(3), the applicant could not be a parent under that section.

129. She noted Fogarty J then considered whether the sperm donor in B v J (supra) could be a parent within Part VII of the Family Law Act for the purposes of a Stage 1 child support application.  He noted the definition of “parent” in the Child Support (Assessment) Act was exhaustive, using the word “means”, but there was no specific provision in the Family Law Act and it was not clear whether the provisions of S.60H did not enlarge, rather than restrict the categories of persons who are regarded as a child’s parent.
130. She referred to the logic Fogarty J applied when concluding the biological father before him was not a parent applied equally to the biological mother as no relevant Victorian law was prescribed  pursuant to S.60H(2), and therefore the biological mother could not be a parent for the purposes of the Child Support (Assessment) Act.  Fogarty J considered that the recognition of this anomaly strengthens the view that S.60H does not provide an exhaustive category of “parent”.
131. Brown J noted that if Guest J’s view was correct, then a birth and biological mother in the position of Patrick’s mother may not be a parent for Family Law Act purposes, as no relevant Victorian law had been prescribed pursuant to S.60H(2).  It would then give rise to the issue of whether an exhaustive definition in S.60H(2) would displace a presumption of parentage arising from the child’s birth certificate.  Further, Brown J noted that Guest J found S.7 of the Child Support (Assessment) Act, provided that:

“Unless the contrary intention appears expressions used in this Act and in Part VII of the Family Law Act 1975 are to have the same respective meaning as in that Part”


and he could find no contrary intention upon a reading of the legislation.

132. An alternative view was that the omission of a definition, or use of an expression such as “means”, in the Family Law Act itself reveals a contrary intention.  S.60H(3) does not say a child is a child of a man for the purposes of the Act only if its provisions are satisfied.  Accordingly, Brown J was not satisfied S.60H(3) excludes Mr X from being found a parent of Mark.

133. It was further noted by Brown J that in Stone v Bowman (unreported, 28 February 2000), Faulks J reached a similar conclusion that S.60H enlarges rather than restricts the categories of people who may be considered parents.

134. Brown J’s second reservation of Guest J’s reasoning relates to the relevance and effect of the Full Court decision in Tobin v Tobin (1999) FLC 92-848.   In that case, the meaning of the word “parent” was considered in the context of a child maintenance application pursuant to Division 7 of Part VII of the Family Law Act.  The Full Court found in the absence of a definition of the word “parent” in the context of Part VII Division 7, that its natural meaning should apply.  It considered a number of dictionary meanings of “parent” and found the first definition given in the Oxford English Dictionary applied: “a person who has begotten or borne a child”.

135. She considered the effect of the Full Court’s finding in Tobin v Tobin (supra), and adopting Fogarty J’s reasoning in B v J (supra) achieved consistency between the Family Law Act and Child Support (Assessment) Act on the issue of a person’s liability for child maintenance or child support.  Further, she had difficulty in the absence of a division or section specific definition of “parent” seeing how it could mean one thing in the context of child maintenance and another in the context of parenting orders.

136. Having found that S.60H(3) does not operate to exclude Mr X from coming within the meaning of “parent” in Part VII, and adopting the Full Court’s analysis of applying the ordinary meaning of the word “parent”, Brown J considered that this must result in an application of the ordinary meaning of the word “parent” to Mr X and a finding that he is a parent. However, this would result in potentially serious ramifications on sperm donors, known or not, in relation to any rights or liabilities they thought they did not have in relation to children born as a result of artificial conception procedures.

137. Brown J was satisfied Mr X provided his genetic material with the express intention of fathering (begetting) a child he would parent, and he is not a sperm donor as that term is commonly understood.  In the circumstances, she was satisfied the ordinary meaning of the word “parent” encompasses a person in Mr X’s position.  

138. She found support for the proposition that in the absence of an exhaustive definition “parent” should be given its ordinary meaning in the case of ND v BM (unreported, 23 May 2003), a decision of Kay J.  In that case, an application for child support was brought against a man who volunteered to act as sperm donor for a woman in a lesbian relationship, where conception took place “via vaginal intercourse”.  Kay J found the child was not born as a result of an artificial conception procedure.  He found
:
14.   The only definition of a parent in the Child Support (Assessment) Act is set out in s 5 and reads as follows:    “‘Parent’ means:       (a)   when used in relation to a child who has been adopted, an adoptive parent of the child; and       (b)   when used in relation to a child born because of the  carrying out of an artificial conception procedure, a person  who is a parent of the child under section 60H of the Family  Law Act 1975.”

15.  Even though there is no definition beyond that contained in s  5, the cases conclude that the definition in s 5 is an expansive  definition and not an inclusive definition and that the normal  meaning of the word "parent" in the English language has to be also  imported into the Child Support (Assessment) Act in context where it  is used.    

16.  I refer to the decision of the Full Court in Tobin v Tobin  (1999) FLC 92-848 where the Court, when discussing the  obligations of a step-parent to pay child support held that a “parent”  is the father or mother of the child or the progenitor of a child.”

139. Brown J’s third reservation with Guest J’s reasoning in Re: Patrick (supra) was in relation to his view that the provisions of the Family Law Act should be read in light of State and Territory legislation dealing with the position of sperm donors for artificial conception procedures.  She noted various statutes enacted by States and Territories giving effect to the decision of the Standing Committee of Commonwealth and State Attorneys-General to deal with the status of sperm donors – that is, not to incur any liability or attain any rights in relation to children born as a result of an artificial conception procedure.  The various statutes have a common intent, but it is achieved differently in different places.

140. In Victoria, S.10F of the Status of Children Act 1974, dealing with the status of a sperm donor, does not create any presumptions.  She considered that a finding that a word in Part VII of the Family Law Act (ie, “parent”) is to be construed “in light of” S.10F of the Status of Children Act 1974 involves construing a federal statute “in light of” State law.

141. Guest J in B v J (supra) did not advance any authority for this proposition, except for reference to an argument submitted by Danny Sandor
.  Otherwise, Brown J found there is no principle of statutory construction which means federal law should be construed in light of state law, and if there was she wondered what effect there would be in areas where state and territory law differ from federal law.

142. Turning to the realities of Mark’s life, his genetic make-up and birth certificate note Mr X as his father.  Not only is he Mark’s biological father, he is also his social father.  Not making a finding that Mr X is Mark’s parent for the purposes of the Family Law Act sits awkwardly with the realities of Mark’s life.  Brown J asked if there is a finding Mr X is not a parent of Mark for the purposes of the Family Law Act, then who is or are?

143. Ms S does not have a presumption of parentage in her favour pursuant to S.69R of the Family Law Act, despite being named on Mark’s birth certificate as his mother, given the failure to prescribe any overseas jurisdictions for the purposes of S.69R.  She bore Mark, so is within the definition of parent adopted in Tobin (supra), but is not his biological mother as he was not conceived using an egg of hers.  On the face it, the provisions of S.60H(1)(a) & (b)(i) are satisfied and if applied Mark is a child of Ms and Mr S.  When considering parental responsibility, S.61C(3) requires S.61C(1) to be read subject to any court order for the time being in force, whether or not made under the Family Law Act.  The USA court order expressly provides Mr S is not Mark’s father.

144. Brown J did not decide the question of who is Mark’s parent, however noting that it may well be that for the purposes of the Family Law Act, Mr X is Mark’s parent.  If she did follow that construction, then it may have lead to the imposition of responsibilities or entitlements on a class or classes of people (ie, sperm donors) previously considered immune from such responsibilities or entitlements.  She was mindful there was no contradictor in this case, and in an area as legally and socially complex as this there may be other arguments to advance.

145. In the end, Brown J did not need to make a finding of who are Mark’s parents as Mr X and Mr Y were entitled to bring the application, clearly being persons concerned with Mark’s care welfare and development.  After considering a family report prepared pursuant to S.65G and the relevant S.68F(2) factors, she was satisfied it was in Mark’s best interests to make the orders sought.  She ordered the applicants both have responsibility for Mark’s day to day and long term care welfare and development, and that he live with them.  In addition, she ordered Ms S have contact with Mark at times agreed upon, to make it clear that Mark’s parental responsibility lies with Mr X and Mr Y, and that the broad parental responsibility vested in Ms S at mark’s birth no longer exists.

CONCLUSIONS AND PRACTICAL CONSIDERATIONS

146. In the case of a lesbian couple having a child conceived via an artificial conception procedure, with a known or unknown sperm donor, a presumption of parentage will only apply to the birth mother under S.60H(2) if there is a relevant prescribed State or Territory law, as identified by Fogarty J in B v J (supra).  It would otherwise be expected that the child’s birth certificate would note the birth mother as such, and a presumption of parentage would arise from that under S.69R of the Family Law Act.  In addition, as it was found in Re: Mark (supra) that S.60H does not provide an exhaustive definition of “parent”, other matters could be applied in concluding a birth mother having a child as a result of an artificial conception procedure is a parent, such as the application of the natural meaning of “parent” as in Tobin (supra).

147. As for her partner/the co-mother, a presumption of parentage may apply, depending on where they are from.  If they live in Western Australia, she could be noted as a parent on the birth certificate and a presumption of parentage would then apply to her, in addition to expressly applying at a state level where she gave her consent to the artificial conception procedure.  However, as none of Western Australia’s laws are prescribed for the purposes of S.60H of the Family Law Act, and this section does not make provision for persons in the position of the co-mother, the presumption of parentage to the co-mother at state level will not result in a presumption of parentage under s.60H of the Family Law Act.  If they are from the Northern Territory, there is a specific presumption of parentage in her favour arising out of conception via an artificial conception procedure at a territory level.  However, the section of the relevant Northern Territory Act is not a prescribed law for the purposes of S.60H of the Family Law Act, and again that section makes no provision for persons in the position of the co-mother.

148. Where an anomaly arises due to relevant State or Territory laws not being prescribed for the purposes of S.60H, the Court can take into consideration other matters to conclude a person is the parent of a child.  It is submitted that presumptions of parentage created by state/territory law, as in Western Australia and the Northern Territory in favour of the co-mother of a lesbian couple, could be one such consideration.  This is all very well from a legal perspective, but on a day to day basis how would a co-mother of a lesbian couple from the Northern Territory establish her parentage to various authorities?  Production of a birth certificate is the most common method of verifying parentage, but in the absence of birth registration being available for the co-mother other methods of verification of parentage would need to be sought.

149. A presumption of parentage can arise by operation of S.69S by way of a finding by the Court that a person is the parent of a child.  This, of necessity, would require an application for parenting orders by way of a Form 3, and findings by the Court at a hearing, although presumably not defended.  This would seem a difficult route to take for a same sex couple, to achieve parental responsibility for both.

150. In places where no presumption of parentage exists in favour of the co-mother, the solution involves seeking parenting orders under the Family Law Act where both parties have responsibility for the long term care welfare and development of the child.  It is suggested this be done by way of a Form 12A Application for Consent Orders, filed together with the proposed orders and a short Affidavit explaining the role of the parties, how the child was conceived and details about the sperm donor if known.  If the sperm donor is known, he may also be a party to the orders, depending upon whether all parties agree he is to have a role in the child’s life and have parenting orders in his favour.  If the sperm donor is not known, then this should be set out in the Affidavit.

151. When filing the material, it is recommended it be accompanied by a letter to the Duty Registrar explaining the Application, and asking that the requirement of a family report under S.65G be waived.  It may be worthwhile asking to speak to a friendly Deputy Registrar, if available, to explain the matter and what your client(s) wish to achieve.

152. It is understood that the Family Court is working on a practice direction to deal with cases where same sex couples seek parenting orders in relation to children conceived through an artificial conception procedure.  The draft practice direction encompasses the procedure suggested above, except the part about asking to speak to a friendly Deputy Registrar, and provides that the requirement of a S.65G report is to be waived.  Realistically, the draft practice direction will only really apply to lesbian couples as the converse case with a gay male couple involved in a surrogacy arrangement would no doubt attract a S.65G report, and other complex issues exist, as was the case in Re: Mark (supra).   At this stage it is not known whether the draft practice direction has been approved, or how far it has advanced.

153. At present, whether the sperm donor is known or not, there will be no presumption of parentage in his favour and he will therefore have no parental responsibility.  However, this will not of itself preclude a sperm donor from seeking parenting orders in relation to a child, as was the case in Re: Patrick (supra).  It will then be a matter for the Court on the individual facts of the case to determine whether the sperm donor is a person concerned with the care welfare and development of the child, and whether it is in the child’s best interests to make any parenting orders sought.

154. Otherwise, in some fact situations such as in Re: Mark (supra), it may very well be the case that the Court can make a finding a sperm donor is a parent for the purposes of the Family Law Act, despite the provisions of S.60H.  That is for another case, and it is suspected the Court may endeavour to avoid this outcome given the potential ramifications.

155. Surrogacy arrangements for gay male couples will be rare, given the illegality of commercial arrangements in most States and Territories, and the unenforceability of altruistic arrangements.  In places in Australia where it is not illegal, neither party of a gay male couple entering into a surrogacy arrangement will have a presumption of parentage in his favour, although if one donated sperm for an artificial conception procedure it is yet to be decided whether he is a parent for the purposes of the Family Law Act.  In surrogacy situations where no legal impediment exists, as was the case in Re: Mark (supra), the parties would need to apply for parenting orders conferring on them both responsibility for long term care welfare and development of the child.  This is not a matter that would be dealt with by a Deputy Registrar in chambers, and by necessity would involve a Form 3 Application to be determined presumably by a judge.  It should be noted, however, that this process could be done through the Federal Magistrates Service.

156. Parenting Plans under Part VII, Division 4 of the Family Law Act will generally not be an option for same sex parents.  S.63C provides a parenting plan is an agreement “…made between the parents of a child”.  Given the problems with the existence of a presumption of parentage under the provisions of the Family Law Act or state/territory law in most cases of same sex parents, they will generally be outside the requirements before they can enter into a parenting plan.  However, Western Australian lesbian couples may have this option available to them if both are registered on a child’s birth certificate as parents, and filing the birth certificate with the parenting plan would be sufficient to satisfy a Deputy Registrar of the Family Court of parentage.  For lesbian couples in the Northern Territory, the birth certificate will not have provision for the co-mother being noted as a parent, and it is suggested that a brief affidavit be filed along with the parenting plan to explain the facts of how conception occurred (without going into intrusive detail) giving rise to a presumption of parentage to the co-mother.

LAW REFORM

157. To overcome the anomaly created by no prescribed State or Territory law being enacted for the purposes of S.60H of the Family Law Act, the various States and Territories would need review their laws to make it clear who is intended to be a “parent” in cases where children are born as a result of artificial conception procedures.  This would then deem a child born as a result of an artificial conception procedure to be that of the birth mother under S.60H(2).

158. In New South Wales, S.14(1) of the Status of Children Act would need amending in the sentence prior to the sub-sections to remove reference to the marital status of the woman having a child as a result of an artificial conception procedure.  Sub-section (1)(a) should then commence with the words “if the woman is married” as this sub-section deals with the presumption of parentage of a married woman’s husband, and it should be clear that this presumption is specific to this situation.  Sub-section (1)(b) should then commence with the words “the woman (whether married or unmarried)…”, as this deals with the presumption of parentage of the woman having the child, and it is submitted there should be no reason for this presumption only to apply to married woman as is currently the position.  This would achieve a presumption of parentage arising out of having a child as a result of an artificial conception procedure for all women, regardless of marital status.  These recommended amendments are important as it will enable all women having a child as a result of an artificial conception procedure to come within the provisions of S.60H(2) of the Family Law Act if the relevant provisions of the Status of Children Act are prescribed.

159. It is also recommended that a new sub-section be introduced to S.14 of the Status of Children Act (NSW) creating a presumption of parentage to the birth mother’s same sex partner if they have a child as a result of an artificial conception procedure, and it is by consent.  This could be modelled on S.6A of the Artificial Conception Act (WA).

160. It is also recommended that the provisions of the Status of Children Act (NSW) creating a presumption of parentage for both the birth mother and her same sex partner be prescribed for the purposes of S.60H of the Family Law Act, and that other states and territories enact similar provisions and prescribe them for the purposes of S.60H of the Family Law Act.
161. In conjunction with the previous recommendation, it is recommended that S.60H of the Family Law Act be amended to include a new sub-section providing a child is a child of a person in the position of the same sex partner of a woman who has a child as a result of an artificial conception procedure if a prescribed law of a state or territory says as such.  If all of these recommendations were implemented, it is submitted that the birth mother and her same sex partner would both come within the definition of “parent” in S.5 of the Child Support (Assessment) Act, enabling both parties to access the child support scheme in the event of separation.
162. To otherwise overcome ambiguity as to who is a parent in cases of children born as a result of an artificial conception procedure, it is recommended a definition of “parent” be introduced to the Family Law Act.  However, it needs to contemplate situations where like in Re: Mark (supra) the person who is intended to be the child’s social parent was in fact his biological parent, yet at the same time not catch those persons who donate sperm without any intention of having a parental role or responsibility.

163. The provisions in Western Australia allowing for birth registration details of parents to be gender neutral would be a simple solution to the problem faced by co-mother’s in lesbian couples who otherwise do not have a presumption of parentage in their favour, although this of itself will not bring such persons within the definition of “parent” for the purposes of S.5 of the Child Support (Assessment) Act.  It also has other practical benefits in establishing who is a parent and is entitled to deal with day to day parenting issues.  

164. For gay male couples, it looks as though altruistic surrogacy arrangements in some places in Australia (or a commercial surrogacy agreement entered into overseas where it is legal), followed by a Court process similar to Re: Mark (supra) will be the only alternative to having children and parental responsibility conferred.  It is not suggested this process be the subject of law reform.

CONCEPTION, PRESUMPTIONS OF PARENTAGE AND PARENTAL RESPONSIBILITY FOR SAME SEX COUPLES AT A GLANCE

	State/ Territory
	Reproductive technology services available to lesbian couples?
	Presumption of parentage to birth mother of lesbian couple using artificial conception procedure?
	Presumption of parentage to co-mother of lesbian couple using artificial conception procedure?
	Presumption of parentage to sperm donor?
	Surrogacy possible?
	Presumption of parentage to either male party to surrogacy?

	New South Wales
	Yes, subject to application of policy of individual clinics.
	No – arising from artificial conception procedure under Family Law Act or state law.

Yes – arising from birth registration. 
	No.  Need to apply for parenting orders.
	No.
	Yes, but not enforceable.
	No.  Need to apply for parenting orders.

	Victoria
	Yes, but only if medical grounds are established.
	No – arising from artificial conception procedure under Family Law Act or state law.

Yes – from birth registration.
	No.  Need to apply for parenting orders.
	No.
	Not commercial agreements. Altruistic agreementspossible, but not enforceable.
	No.  Need to apply for parenting orders.

	Queensland
	Yes, but infertility must be established.
	No – arising from artificial conception procedure under Family Law Act or state law.

Yes – from birth registration.
	No – need to apply for parenting orders.
	No.
	No.
	Not applicable.

	Western Australia
	Yes, for artificial insemination.

No, for in vitro fertilisation.
	Yes - from artificial conception procedure under state law, but not under Family Law Act.

Yes – arising from birth certificate.
	Yes – from artificial conception procedure under state law, but not under Family Law Act.  Yes from birth certificate.
	No.
	Yes, but not enforceable.
	No.  Need to apply for parenting orders.

	South Australia
	No.
	Yes, both from artificial conception procedure under Family Law Act and state law, and birth certificate.
	No – need to apply for parenting orders.
	No.
	Not commercial agreements.  Altruistic agreements possible, but not enforceable.
	No.  Need to apply for parenting orders.

	Tasmania
	Yes.
	No – arising from artificial conception procedure under Family Law Act or state law.

Yes – arising from birth registration.
	No – need to apply for parenting orders.
	No.
	Not commercial agreements.  Altruistic agreements possible, but not enforceable.
	No.  Need to apply for parenting orders.

	Northern Territory
	Subject to individual clinician.
	Yes, both from artificial conception procedure under Family Law Act and territory law, and birth registration.
	Yes, from artificial conception under territory law, but not under Family Law Act.  However, verifying parentage on a day to day basis may be problematic.
	No.
	Yes, but not enforceable.
	No.  Need to apply for parenting orders.

	ACT
	Yes.
	Yes, from both artificial conception procedure under Family Law Act and territory law, and birth registration.
	No.  Need to apply for parenting orders.
	No.
	Not commercial agreements.  Altruistic agreements possible, but not enforceable.
	No.  Need to apply for parenting orders.


� As used in S.60H of the Family Law Act.


� Meet the Parents (2002), available on the GLRL website at www.glrl.org.au 


� And Then…The Bride Changed Nappies,  April 2003, published by the Gay and Lesbian Rights Lobby Inc (NSW).


� In The Changing Concept of Family, Vol. 11 Australian Journal of Family Law, p.13.


� In this case, although the co-parent may not have provided genetic material in the conception of the child, she parents the child in a social sense.


� And it understood to be the case in all other states except Western Australia.


�  And Then…the Bride Changes Nappies, p.7


� And Then…the Bride Changed Nappies, pp. 5 & 7.


� A subsequent appeal to the High Court in Re: McBain: Ex parte Australian Catholic Bishops Conference: Re McBain: Ex parte Attor [2002] HCA 16 , where the Australian Catholic Bishops Conference and other intervenors sought to overturn the Federal Court decision, where they were not parties, was dismissed.


� At paragraph 321 of the judgement on p.136.


� At paragraph 71 of the judgement, at p.18.


� At paragraph 285 of the judgement.


� At paragraph 295 of the judgement, with reference to Fogarty J’s judgement in B v J.


� At paragraphs 311 and 312 of his judgement.


� At paragraph 14 of the judgement.


� In his article “Children Born from Sperm Donation: Financial Support and Other responsibilities in the Context of Discrimination” (1997) 4(1) Australian Journal of Human Rights, 1975.
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