MISERY MINIMISATION
by David Allan
GayLawNet®
Dying is certainly not on everyone’s “to do” list and when the inevitable eventually catches up with us, the loved ones left behind can be in for a very bumpy ride if you do not put in place appropriate arrangements.
Your Will

First and foremost, you should have an up-to-date Will. This document enables you to decide how your estate is to be distributed.
There is an old myth that the government gets your estate if you don’t have a Will. Not really. If you have absolutely no family in any degree (brothers, sisters, uncles, and cousins etcetera) then perhaps the State would benefit but most of us have a relative somewhere and if you’ll pardon the cynicism, death usually brings a relative out from the woodwork.
Your Will appoints a trusted person (often the major beneficiary) to act as your Executor, the person charged with administering your estate in accordance with your wishes. You may appoint more than one executor and it is wise to have an alternative executor named as well. Especially where you have a domestic partner because you are often doing things together and it may just be that you both meet an untimely demise.
If you want certain assets or items to go to particular friends or relatives, you must have a Will which should carefully describe those assets or items and the intended recipients. Similarly, if you wish to make bequests of money to particular persons, this can only be set out in your Will. 
Whilst Federal law now permits superannuation to devolve to a domestic partner, it would be wise to check with your superannuation administrator to ensure that this is will occur without limitations or perhaps nominate your Estate to take the super benefits, setting out in your Will, how you wish those benefits to be distributed. Or the superannuation could form part of the balance of your Estate, to be transferred or paid to your nominated beneficiary or beneficiaries in specified proportions.
If you have under-age children, it is a wise precaution to discuss with a potential guardian whether they would look after your child in the event of your death. This arrangement may then be included in your Will, however if there is a biological father or mother alive, a provision appointing a third person may be challenged.
Finally, you may specify details concerning your funeral and burial. This is not obligatory but if your family is at all likely to object to arrangements that you may have discussed with your partner, it is wise to include such provisions in your Will.
Powers of Attorney
Going back a step, it is worthwhile considering how you would manage in the event that a serious or incapacitating illness or accident was to strike you down.
In Victoria, there are three separate documents that can be put in place to facilitate management of your life in such circumstances.
Firstly, an Enduring Power of Attorney (Financial) allows you to appoint an attorney or agent to act on your behalf in property and financial matters. Everything from paying the day-to-day bills to the sale of major assets is covered by this document so it is imperative that the person you appoint is absolutely trustworthy, even though another family member may apply to the Victorian Civil and Administrative Tribunal if they were of the view that your agent was not acting in your best interest. 

An alternate agent may also be appointed and for the same reasons as discussed above, it is again worthwhile including such an alternate agent, especially if your primary agent is your partner.
The appointment becomes valid when a nominated circumstance occurs or when you are unable to make decisions yourself.

Second, an Enduring Power of Attorney (Medical Treatment) allows you to appoint an agent to make decisions concerning your medical treatment. This covers serious medical treatment decisions rather than simple palliative decisions.
It is most important that you discuss your wishes with regard to your medical treatment with your agent, especially those circumstances where you would want your agent to refuse medical treatment. 
You may need to produce this document to a treating hospital or medical practitioner and it is often a good idea to have “certified” copies made and your lawyer can advise you in this regard.

An “advanced directive” is a document that you could have that sets out your preferred medical treatment in certain circumstances. Such a document would not be legally binding on your agent but would provide valuable guidance to your agent, treating doctors or your family.
Third, an Enduring Guardian allows you to appoint a guardian to make “life-style” decisions on your behalf. For example, where you live, what sort of activities or recreation you should engage in, whether you can and if so, where you work.
It is akin to giving your agent powers rather like a parent has over their child.

A guardian may also make decisions concerning your medical treatment, however, if you have appointed an agent in an Enduring Power of Attorney (Medical Treatment) that document takes precedence. 

Again, an alternate guardian may be appointed.

Last, there is also a General Power of Attorney however this document only operates whilst you are competent and is probably not appropriate in the circumstances being discussed.
Domestic Partner Statutory Declaration
Victoria does not at present have any arrangements in place for you to register as domestic partners and you should consider executing such a document as a means of proving your domestic relationship. 
Such a statutory declaration should address the matters referred to in the legislation (Property Law Act) and your lawyer can assist you in preparing such a document.
The Victorian Gay & Lesbian Rights Lobby had a “boilerplate” statutory declaration available on their web site, however you should take care when using any pro forma document because its effectiveness may depend on formalities that are not readily apparent.
Co-habitation, Co-ownership Agreement
If you are in or about to commence a domestic relationship, it may be well worth your while considering putting in place a cohabitation and/or co-ownership agreement to address a number of issues with regard to the assets you and your partner bring to the relationship, or wish to exclude from the relationship. 
Such an agreement can be most useful in deciding how certain property is to be treated or dealt with if you die, or indeed were you both to separate.

Issues such as defining just what the domestic relationship assets are or will be, or excluding any assets so that they remain your exclusive assets or assets belonging exclusively to your partner can be set out.
If one or other of you have a restricted or disproportionate income, the agreement may address issues such as how accounts are to paid and in what proportions as well as set out details about the care of children, sale or division of property, and what is to happen to certain assets upon your death (but the provisions of your Will would generally override such a provision), even how you separation is to be managed.
The objective being to minimise anxiety, frustration, cost, and perhaps even interference from third parties. 

Get legal advice

There is absolutely no substitute for obtaining your own legal advice. 
See the ALSO Directory at http://www.also.org.au and GayLawNet® at http://www.gaylawnet.com for lists of gay and lesbian (or at least gay and lesbian friendly) lawyers in Victoria.
Before finalising any of the above documents you would be well advised to discuss these matters with your lawyer.
The use of pre-printed, “do-it-yourself” documents and Will kits is fraught with danger as particular care is necessary to ensure that the documents actually do what you want them to do and are signed correctly, in some cases before qualified witnesses. 
You may save some money by doing it yourself but leave a complete mess for your partner to try and clear up. This may involve very considerable expense and inordinate delay that could easily have been avoided in the first instance.
Trustee companies may offer to prepare your Will at no charge to you however, you should remember that it is usual for you to then appoint the trustee company as your executor and that by doing so they are then entitled to the payment of a commission on your estate. This commission may amount to a considerable sum that may greatly exceed the costs that would otherwise be charged by your lawyer.
Always discuss the question of costs with all your professional advisers.

Disclaimer

The information provided in this article is of a general nature only. It is not intended to substitute for and should not in any way be relied upon as legal advice. Your particular circumstances and situation may require the preparation of additional or different documents or perhaps even the creation of entirely different structures.

Further resources
1. The Office of the Public Advocate and Victoria Legal Aid published an excellent guide entitled “Take Control – a guide to powers of attorney and guardianship”. It includes sample documents.

2. GayLawNet® at http://www.gaylawnet.com has further and additional information that you may find useful.
3. Victorian Gay & Lesbian Rights Lobby at http://www.vglrl.org.au , PO Box 2156, Fitzroy BC 3065.   
4. Law Institute of Victoria, bookshop http://www.liv.asn.au , 360 Bourke Street, Melbourne 3000. 
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