IN THE MATTER of the Saskatchewan Human Rights Code and a complaint by Brendan Wallace of Regina, Saskatchewan, a complaint by James Komar, of Saskatoon, Saskatchewan, a complaint by Guy Taylor, Saskatoon, Saskatchewan, and a complaint by Kathy Hamre, of Regina, Saskatchewan against William G. Whatcott, Regina, Saskatchewan.
 DECISION OF THE SASKATCHEWAN HUMAN RIGHTSTRIBUNAL 
Chair: Anil K. Pandila
Date of Decision: May 2nd, 2005
Saskatchewan Human Rights Tribunal
15 – 15th Street West
Prince Albert SK S6V 3P4
Telephone: (306) 764-2720
Facsimile: (306) 763-8096
E-mail: anil.pandila@sasktel.net
BACKGROUND
The four complaints were filed with the Saskatchewan Human Rights Commission relating to flyers that were published and distributed by William G. Whatcott.  The complaint of Kathy Hamre was in respect of an alleged violation which took place on or about April 8, 2002 in Regina.  The substance of the complaint is as follows: 
“William G. (Bill) Whatcott and a group known as the Christian Truth Activists published and distributed a flyer in Regina on or about April 8, 2002.  This flyer promotes hatred against individuals because of their sexual orientation.” 
The complaint of, Guy Taylor, was in respect of an alleged violation which took place on or about September 9, 2001 in Saskatoon.  The substance of the complaint is as follows: 
“On or about September 9, 2001, a flyer was delivered to my door by the Christian Church Activists, which I believe is operated by William G. Whatcott of Regina.  This material referred to gay, lesbian and transgender people as sick and predatory.  I believe this material promotes hatred toward persons who are gay, lesbian or transgendered and is contrary to Section 14 of The Saskatchewan Human Rights Code.” 
The complaintiff, James Komar was in respect of an alleged violation which took place on or about March 15, 2002 in Saskatoon.  The substance of the complaint is as follows: 
“William G. (Bill) Whatcott and a group known as the Christian Truth Activists published and distributed a flyer in Saskatoon on or about March 15, 2002.  This flyer promotes hatred against individuals because of their sexual orientation.
The complaint of Brendan Wallace was in respect of an alleged violation which took place on or about April 8, 2002 in Regina.  The substance of the complaint is as follows: 
“William G. (Bill) Whatcott and a group known as the Christian Truth Activists published and distributed a flyer in Regina on or about April 8, 2002.  This flyer promotes hatred against individuals because of their sexual orientation. 
The Tribunal was appointed on October 2, 2002.  A pre-hearing conference call was held on November 27, 2002.  At the time, the Respondent was represented by Thomas Schuck and the Commission was represented by M. C. Woodard, Q.C.  The Complainants were not represented by counsel.  The hearing was scheduled for February 10, 11 and 12, 2003 in Regina.  The hearing did proceed on February 10, 2003 and concluded on February 11, 2003.  M. C. Woodard, Q.C. appeared on behalf of the Commission and William Whatcott represented himself.  His counsel, Thomas Schuck did not appear at the hearing but subsequently filed with the tribunal, a brief of law on Mr. Whatcott’s behalf.  
 As evidence from one complaint was applied with the consent of the parties on other complaints, it would be useful to review the evidence considered by this tribunal in respect of each complaint.
 EVIDENCE ON THE COMPLAINT OF GUY TAYLOR
 At the beginning of the hearing, the parties submitted an Agreed Statement of Facts, which was to be applied in respect to all four complaints.   In addition the evidence of Guy Taylor and an expert, Gens Hellquist was presented by the Commission in respect of the Taylor complaint.  William Whatcott testified on his own behalf and as well called an expert, Irwin Pudrycki.
 EVIDENCE ON THE COMPLAINT OF BRENDAN WALLACE
 Apart from the Agreed Statement of Facts, the evidence of Brendan Wallace was presented by the Commission in respect of the Wallace complaint.  By agreement of the parties, the evidence of Gens Hellquist in the Taylor complaint was applied as part of the Commission’s case in the Wallace complaint.  In addition, by agreement of the parties, the evidence of both Irwin Pudrycki and William Whatcott in the Taylor complaint was applied as the evidence on behalf of William Whatcott in the Wallace complaint.  Finally, by consent of the parties, all the exhibits filed in the Taylor complaint were also made exhibits in the Wallace complaint.
 
EVIDENCE ON THE COMPLAINT OF KATHY HAMRE
 The complainant was not present as she was out of the country and did not provide any evidence.  Apart from the Agreed Statement of Facts, by agreement of the parties, the evidence of Gens Hellquist in the Taylor complaint was applied as part of the Commission’s case in the Hamre complaint.  In addition, by agreement of the parties, the evidence of both Irwin Pudrycki and William Whatcott in the Taylor complaint was applied as the evidence on behalf of William Whatcott in the Hamre complaint.  Finally, by consent of the parties, all the exhibits filed in the Taylor complaint were also made exhibits in the Hamre complaint.
 EVIDENCE ON THE COMPLAINT OF  JAMES KOMAR
 The complainant was not present as a result of a medical disorder and did not provide any evidence.  Apart from the Agreed Statement of Facts, by agreement of the parties, the evidence of Gens Hellquist in the Taylor complaint was applied as part of the Commission’s case in the Komar complaint.  In addition, by agreement of the parties, the evidence of both Irwin Pudrycki and William Whatcott in the Taylor complaint was applied as the evidence on behalf of William Whatcott in the Komar complaint.  Finally, by consent of the parties, all the exhibits filed in the Taylor complaint were also made exhibits in the Komar complaint.
 COMPLAINT OF GUY TAYLOR
 Evidence of Guy Taylor
 Mr. Taylor testified that he was an administrator with Sask Environment and lived in Saskatoon.  He had been attending The Gathering, a conference of gay and lesbian health professionals from across Canada during the Labour Day weekend in September, 2001.  He had come home to change for a banquet when he found a flyer under his door.  He identified Schedule “D” to the Agreed Statement of Facts as a copy of the flyer.   
Mr. Taylor who is gay, testified that he was hurt by the contents of the flyer.  The next day he read it again and started to cry.  He viewed the contents of the flyer as hateful and mean and felt that he was being referred to as “filthy” and “perverted”.  He felt that the use of the word “sodomite” as a reference to homosexuals was akin to a racial slur.  Apart from being hurtful, he testified that it was really not true.  He also was offended at having his lifestyle referred to as “filthy”.  Taylor testified further that he was particularly offended at being told that he needed to “break free of his sexual bondage and develop wholesome and healthy relationships”.  He testified that reference to the word “proselytize” in the flyer, made him sound predatory.  He described the flyer as very offensive and so painful that it made him cry.
 
 
Mr. Taylor testified that he was very concerned about discrimination against gays.  He was aware of people who had been beaten up simply for being gay and he had also been verbally bashed and threatened with physical violence on prior occasions.  He felt the flyer would help those who harboured such feelings against homosexuals to feel justified. 
Mr. Taylor requested a cease and desist order prohibiting William Whatcott from distributing the flyer and further requested financial compensation.
 Evidence of Gens Hellquist
 Gens Hellquist was called as an expert witness by the Commission.  Mr. Woodard advised the tribunal that he had informed Thomas Schuck of his intentions to call the witness and had provided to him the entirety of Hellquist’s testimony from another hearing.  William Whatcott indicated that he was not aware that Hellquist would be called as a witness and that he had not received any transcript of Hellquist’s proposed testimony from his counsel, Thomas Schuck.  As no expert notice in respect of Gens Hellquist had been provided by the Commission to the tribunal prior to the hearing, William Whatcott was given an opportunity for an adjournment, however he declined.
 Gens Hellquist was employed as the executive director of the Gay and Lesbian Health Services (GLHS) in Saskatoon.  The main purpose of GLHS was to address the impact that homophobia has in the lives of gay, lesbian, bisexual and transgendered people, as well as their family and friends.  GLHS also provides a number of support programs for gay and lesbian people as well as counselling services.  He had been involved with the gay and lesbian community as a volunteer or employee for 31 years.  Hellquist had been contracted by Health Canada to sit on committees looking at gay health issues, specifically HIV/AIDS and had also been appointed by the Saskatchewan Minister of Health to sit on an advisory committee on HIV/AIDS.  His CV was entered as Exhibit 5 in the proceedings and sets out his educational qualifications.  He had previously been qualified as an expert witness in a prior human rights hearing, but had not been accepted as an expert witness in either the Court of Queen’s Bench or the Provincial Court.  
 Hellquist was qualified as an expert by the tribunal to testify in four separate areas:
1. health issues of homosexuals;
2. homophobia;
3. discrimination faced by homosexuals;
4. general reaction of gay people to homophobia and discrimination.
 Hellquist testified that the gay community faced a number of different health issues than the heterosexual population.  He referred to studies which indicated that a third of all adolescent suicides were committed by gay or lesbian youth.  Since approximately ten percent of the population was gay, he indicated that this rate was three times higher than the adolescent suicide rate amongst heterosexuals.  Similarly, he testified that the substance abuse rate was also three times higher. The higher suicide and substance abuse problems were caused in his view by low self-esteem and depression issues facing the gay/lesbian community.  He also identified a higher incidence of HIV/AIDS in the gay community as a concern.  
 He indicated that research showed that those who were uncomfortable about their sexual orientation were at risk of much higher rates for the above noted conditions.   Conversely, gay persons who have “come out” tend to be healthier.  Hellquist was unable to state what percentage of the gay/lesbian population had reached a healthy degree of self-acceptance and that those who had “come out” represented only the tip of the iceberg.  
 Hellquist described numerous barriers facing those who were trying to reach an acceptance of themselves.  Mythology around gay people waking up one day and deciding to be gay or lesbian, gay men being pedophiles and gay people not being allowed around children constituted some of the barriers.   He testified further that one of the biggest threats to the well being of homosexuals was the difficulty of finding support systems that value homosexuals for who they are.  This was particularly difficult in rural areas where there was not an identifiable gay community.  As a result of being marginalized, the risk of suicide and substance abuse increases as well.  He drew a parallel with the aboriginal community as an example of marginalization in society and indicated that the rate of suicide and substance abuse was similar to the gay/lesbian community.  As a result of the stresses related to marginalization, he stated that people often turn to unhealthy mechanisms to cope, such as alcohol. 
 Hellquist testified that the gay/lesbian community was subjected to numerous forms of widespread discrimination: 
1.               taunting and being referred to as fags and dikes;
2.               anti-gay jokes;
3.               physical violence and gay bashing;
4.               lose of employment as a result of their sexual orientation;
5.               lose or denial of accommodation.   
 Hellquist was familiar with Whatcott’s views and writings and indicated that Schedules “F” and “G” (which are identical) to the Agreed Statement of Facts tendered as Exhibit 7, were typical practises of  people who wanted to perpetuate the myth that gay men are pedophiles.  He interpreted Whatcott’s hand written portion and the circled part as an attempt to continue the myth.  He did not interpret the circled ad’s reference to “searching for boys/men” and “Your age, look & nationality is not so relevant” as an invitation for children.  Rather he viewed it as a reference to people in the community who wanted to go out and have fun and who were not stuck in the traditional male role.  According to Hellquist, the word “boy” has many usages in society.  If one is to say they “were going out to have some drinks with the boys”, that doesn’t mean that they are taking children to the bar.  
 In respect of Schedule “E” to the Agreed Statement of Facts tendered as Exhibit 7, Hellquist indicated that the message was reprehensible and the facts very wrong.  The handwritten portion “Born Gay? No Way!” runs contrary to the research that shows that  one’s sexual orientation is partly as a result of factors determined before birth.   The handwritten portion “Homosexual sex is about risky and addictive behaviour” also assumes that all homosexuals have the same sex and engage in the same sexual acts, which is not the case.  He described how some heterosexuals or gay and lesbian people engaged in risky sexual practises, but not all.  He also found the use of pejorative words like “sodomite” in Whatcott’s materials as not helpful in any discussion.  He challenged the accuracy of Whatcott’s statements that “sodomites are 430 times more likely to acquire AIDS and 3 times more likely to sexually abuse children”.  In his view such assertions were false.  Overall he viewed Schedule “E” as trying to prevent gays and lesbians from being accepted as a part of society and also as a part of the educational system.  For him it was just another example of hate directed at the gay and lesbian community and followed traditional patterns of presentation.
 In respect of Schedule “D” to the Agreed Statement of Facts tendered as Exhibit 7, Hellquist testified that it was a lot like Schedule “E”.  In his view Whatcott’s materials about gays and lesbians, always meant a discussion about sex and sodomy in particular.  He indicated that it warned about children being taught to sodomize one another in the schools and he took particular offence with the statement that “homosexuals want to share their filth and propaganda with Saskatchewan children”.
 Hellquist testified that he received numerous telephone calls from people who were upset with the materials listed in Schedules “D” to “G”.  The calls came from Regina, Saskatoon and Swift Current.  He also had people who received the documents come to his office in tears.  In his view the documents distributed by Whatcott were an attempt to portray gay men as sodomites and pedophiles who should not be around children and that the civil law should discriminate against.  They portrayed gay people as filthy, perverted and unacceptable to society.  
 Hellquist felt that the materials listed in Schedules “D” to “G” had the potential to be very devastating on gays and lesbians, especially amongst the youth.  They would particularly impact on one’s self-esteem.
 In cross-examination, Hellquist denied that a reasonable person might conclude that the ad circled in Schedules “F” and “G” might suggest someone predatory in nature who was looking for something kind of young.  He did acknowledge that the ad did not appear in subsequent editions of the Perceptions magazine, but denied that the ad had been pulled as a result of Whatcott’s flyers.  He further indicated that it was okay for someone to indicate that sodomy was not acceptable behaviour for themselves, however it was not okay for someone to say it was unacceptable behaviour for every one else.
 
Evidence of Irwin Pudrycki 
 
Irwin Pudrycki was called as an expert witness by William Whatcott.  Mr. Pudrycki was an ordained minister of the Lutheran Church of Canada.  He had been trained by the Church at a junior college, senior college and seminary.  At senior college, he received his BA in Greek and a seminary master of divinity.  Although recently retired, he had been actively practising as an ordained minister for 35 years.  He did not consider himself to be an expert on homosexuality, but he did support the Church’s position on it.  He was qualified as an expert to testify on the Lutheran Church of Canada and its position on homosexuality.
 
Irwin Pudrycki testified that part of his duties as an ordained minister was to speak out against any injustices in society, not just homosexuality, but anything that would not and does not abide by the word of God as represented by the Ten Commandments.  He stated that he would feel cheated and betrayed if he were prevented in any way from fulfilling his duties.  He felt that society’s standards about what was right and what was wrong had come down a far way and that while it was okay for homosexuals to speak freely about their rights, the Christian conviction was being quashed.  He believed that sodomy was wrong and that God did not want his people to commit sodomy. 
 
Pudrycki indicated that the Church did not promote a position of hatred against the homosexual community.  Rather the Church believed it to be a wrongful lifestyle, of which there were many, and the purpose of the Church was to point out the problem which in a general sense was sin, and then the solution which was to seek forgiveness through Christ.  As authority for his position he referred to a number of scriptures contained in Resolution 93.1.05 of the Lutheran Church of Canada which was entered as Exhibit 6 in the proceedings. 
 
Pudrycki did not interpret the contents of Schedule “D” to the Agreed Statement of Facts tendered as Exhibit 7 as being hateful.  Rather he viewed the contents as urging people to hear the message of redemption and did not think the Church would have any problem with it.  He did confess that the Church was reluctant to speak out vocally about 
homosexuality and that many members would be reluctant to be as blunt and forthright as Whatcott.  In respect of Schedule “E”, Pudrycki likened the situation to a commentary “when good men say nothing, evil thrives” about Nazi activity in the Second World War.  He felt that Whatcott was simply trying to expose hidden injustices and immorality so that they could be dealt with.  He felt there was redemptive value in the flyers as Whatcott was simply relating true facts and then indicating that the solution was to seek forgiveness of the sins through Christ.  He did not believe that Schedules “F” and “G” were hateful and indicated that they really referred to care and concern for the young people in society.  
 
In cross examination he did not think that homosexuals should be denied jobs, an education or housing, but felt that he would object if those people should happen to become teachers of his children or grandchildren.  He testified that homosexuals should be disqualified from certain jobs as a result of their orientation.   He did not however think that he could refer to a particular gay person or a heterosexual person as a pedophile, unless he could prove it.  He also indicated that it would be dangerous to assume that homosexuals were also pedophiles.  In response to numerous questions from counsel for the Commission, Pudrycki reiterated his views that society was on a slippery slope and that if you allow one thing, then the next thing would be more threatening or dangerous until society had gone too far and could no longer address any issues.  He feared the day was coming that a judge would tell a pastor that he was legally obligated to marry a homosexual team or a lesbian team.  He commended Whatcott for speaking out on and drawing attention to matters relating to homosexuality that needed to be exposed.  
 
Evidence of William Whatcott
 
Mr. Whatcott testified on his own behalf.  He indicated that he obtained most of the facts contained in his materials from a publication known as “Homosexuality and the Politics of Truth” by Dr. Jeffrey Satinover.  Chapter 3 of the publication was entered as Exhibit 8 in the proceedings.  He relied on the publication as proof of his views that homosexual behaviour, particularly sodomy, reduces life expectancy by 20 to 30 years.  He testified that doctors such as Satinover and Nikolovski found that there was a 50% success rate of eliminating homosexual tendencies through treatment.  Whatcott acknowledged that he had himself engaged in homosexual acts and that the Lord had set him free.  
 
Whatcott pointed out other statistics from Exhibit 8 such as only 2% of homosexuals were monogamous semi-monogamous, 43% of male homosexuals estimate having sex with 500 or more different partners, 28% of male homosexuals having sex with 1,000 or more different partners.  He further cited the publication as proof that the incidence of AIDS among 20 to 30 year old homosexuals was roughly 430 times greater than among the heterosexual population.  All these figures were proof of his view that the homosexual lifestyle was risky.   Finally, Whatcott pointed to the publication as his authority for the proposition that pedophilia is more than 3 times common among homosexuals.  
 
Whatcott testified that he researched his numbers and thus believed his flyers to be legal, truthful and useful.   
 
In cross examination, Whatcott acknowledged wearing a t-shirt to the proceedings depicting two men and the not allowed sign and two women and the not allowed sign.  He believed that homosexual behaviour should not be allowed.  He denied that his flyers were intended to depict gay men as pedophiles.  Rather he relied on the slippery slope position of Irwin Pudrycki and that when social mores begin to break down, anything goes.  He testified that pre-marital sex degenerated into homosexuality, which degenerated into pedophilia and also gave an example of a pro gay individual who also supported bestiality.  He acknowledged that the gay and lesbian community was diverse and that all gays and lesbians did not all believe the same thing.  Some supported very public displays of homosexuality, such as marching in a gay pride parade naked, while others would be very offended by such actions.  He described it as a symptom of what was wrong in the homosexual community.  When asked if Schedule “D” applied to the Complainant Guy Taylor, he responded that it applied to the homosexual agenda and the homosexual activists.  
 
 
 
COMPLAINT OF BRENDAN WALLACE
 
Evidence of Brendan Wallace
 
Brendan Wallace is a resident of Regina and employed by the Worker’s Compensation Board as a team leader on a service team.  He found the flyer entered as Schedule “F” to the Agreed Statement of Facts tendered as Exhibit 7, in his mailbox on the morning of April 8th, 2002.  Mr. Wallace was already familiar with the public speakings of William Whatcott and he assumed the flyer was a message of discrimination against gay people.  He interpreted the flyer as saying that gay people were abusing children or want to abuse children in some fashion.  He stated that he was angry about the pamphlet, but also fearful as he initially viewed this as a personal attack on his partner and himself.  He described his life experiences of including things such as verbal attacks, physical violence, being chased on foot and by vehicle, having a gay pride flag ripped off his home and someone trying to remove him from his employment all because of the fact that he was gay.  He felt that his home and pets might not be safe.  Ironically, it was with some relief that he later learned this was a widely distributed pamphlet and that his home had not been specifically targeted.
 
Wallace testified that he worried about how his parents and 90 year old grandmother would react to the pamphlet.  He felt the pamphlet contained lies such as gay people being pedophiles and gay people engaging in sodomy.  He believed that the literature was hate literature directed towards gay people.  He indicated that if he was awarded any compensation, he would donate it to the Gay Pride Committee of Regina.
 
In cross examination, Wallace testified that Whatcott should be prevented from putting out flyers that create hatred towards whole groups of people indiscriminately and ultimately could lead to violence against the members of that group.     
 
ISSUES
 
1.
Did the materials distributed by William Whatcott in each of the four complaints constitute a breach of s. 14 of the Saskatchewan Human Rights Code?
 
2.
Does s.14 of the Saskatchewan Human Rights Code infringe on the right to freedom of religion and expression as guaranteed by s.2 of the Canadian Charter of Rights and Freedoms?
 
 
3.
If there was a breach of s. 14 of the Saskatchewan Human Rights Code, what remedy should be granted in each case?
 
 
 
 
ANALYSIS
 
1.
Did the materials distributed by William Whatcott in each of the four complaints constitute a breach of s. 14 of the Saskatchewan Human Rights Code?
There has been considerable interpretation of s. 14 of the Saskatchewan Human Rights Code by a previous Human Rights Board of Inquiry, the Saskatchewan Court of Queen’s Bench and Saskatchewan Court of Appeal.  In Hellquist et al v. Owens and Sterling Newspapers Company (2001) 40 C.H.R.R. D/197, aff’d Owens v. Saskatchewan Human Rights Commission [2002] S.J. 732 (Q.B.), the complaint was in respect of an ad in the Star Phoenix depicting two stick figures holding hands inside a circle with a slash through it.  The symbol was accompanied by four passages from the Bible which referred to acts of homosexuality as perverted, depraved, unnatural and detestable and stated that those who engage in such acts should be put to death.  The Board relying on the earlier Saskatchewan Court of Appeal decision in Saskatchewan Human Rights Commission v. Bell (1994), 114 D.L.R. (4th) 370 held that the first step was to determine whether there was an apparent breach of s. 14 of the Code.   The Board was to use an objective test to determine if there was a breach.  In finding a breach, the Board held as follows at paragraph 26 of the decision:
 
“Having reviewed all of the evidence, the Board accepts that the universal symbol for forbidden, not allowed or wanted, consisting of a circle with a slash through it, may not  itself communicate hatred.  However, when combined with the passages from the Bible, the Board finds that the advertisement would expose or tend to expose homosexuals to hatred or ridicule, or may otherwise affront their dignity on the basis of their sexual orientation.  It is a combination of both the symbol and the biblical references which have led to this conclusion.”
 
On appeal, Mr. Justice Barclay of the Saskatchewan Court of Queen’s Bench upheld the finding of the Board and stated as follows at paragraphs 21 and 22:
 
“In my view the Board was correct in concluding that the advertisement can objectively be seen as exposing homosexuals to hatred and ridicule.  When the use of the circle and slash is combined with the passages of the Bible, it exposes homosexuals to detestation, vilification and disgrace.  In other words, the Biblical passage which suggests that if a man lies with a man they must be put to death exposes homosexuals to hatred.
 
I agree with counsel for the Board that the Board was correct in holding that a reference to statements that call for homosexuals to be put to death in the context of equalizing that with a prohibition against them does expose homosexuals to hatred and affronts to their dignity as contemplated by s. 14(1) of the Code.”
 
The Owens case was appealed further to the Saskatchewan Court of Appeal, however no decision has yet been rendered.   
The approach by the Board in the Owens case is also consistent with the approach advocated by the Supreme Court of Canada in Canada Human Rights Commission v. Taylor [1990] 3 S.C.R. 892.   
 
As far as intention of the respondent is concerned, as indicated by Mr. Justice Barclay at paragraph 17 of the Owens case, the “effect of this approach is that the intention of the appellant in placing the ad is irrelevant.”
Finally, even though the Owens and Bell cases were in respect of s. 14 of the Saskatchewan Human Rights Code as it existed prior to the November, 2001 amendments, the approach would still be the same notwithstanding the minor amendments to the section.
 
The Agreed Statement of Facts entered as Exhibit 7 in the Taylor complaint (and as an exhibit in all of the complaints), contains three separate flyers, as represented by Schedules “D”, “E” and “F”.  Schedule “G” is the same as “F”.  It acknowledges in paragraph 4 that the materials were distributed as alleged in the complaints.  Accordingly, it is acknowledged that the flyers were distributed by or on behalf of William Whatcott in the cities of Saskatoon and Regina.  The issue to determine therefore is if the materials promote hatred within the meaning of s. 14 of the Code.
 
Even though the parties agreed to tender the Agreed Statement of Facts on all of the complaints, I am also permitted to consider under section 31(4) of the Code, any evidence led for the purpose of establishing a pattern of disregard or denial of any of the rights secured under the Code.  Section 31(4) provides as follows:
 
“Without restricting the generality of subsection (2), a human rights tribunal shall, on an inquiry, be entitled to receive and accept evidence led for the purpose of establishing a pattern or practise of resistance to or disregard or denial of any of the rights secured under this Act, and the human rights tribunal shall be entitled to place any reliance it considers appropriate on the evidence and on any pattern or practise disclosed by the evidence in arriving at its decision.”
 
The evidence given by Irwin Pudrycky was to explain the position of the Lutheran Church of Canada on homosexuality.  He testified that part of his duties as an ordained minister was to speak out against any injustices in society, not just homosexuality, but anything that would not and does not abide by the word of God as represented by the Ten Commandments.  He stated that he would feel cheated and betrayed if he were prevented in any way from fulfilling his duties.  He felt that society’s standards about what was right and what was wrong had come down a far way and that while it was okay for homosexuals to speak freely about their rights, the Christian conviction was being quashed.   
 
He also went further and commended Whatcott for speaking out on and drawing attention to matters relating to homosexuality that needed to be exposed.  He confessed that the Church was reluctant to speak out vocally about homosexuality and that many members would be reluctant to be as blunt and forthright as Whatcott.  
 
However, as pointed out in the Owens case by Mr. Justice Barclay, the intention of Whatcott in writing and distributing the flyers is irrelevant. 
 
Turning to Schedule “D”, I have no hesitation in concluding that the material contained therein  can objectively be viewed as exposing homosexuals to hatred and ridicule.  The combined references to:
“children…learning how wonderful it is for two men to sodomize each other”;
 
“Now the homosexuals want to share their filth and propaganda with Saskatchewan’s children”;
 
“degenerated into a  filthy session where gay and lesbian teachers used dirty language to describe lesbian sex and sodomy to their teenage audience”;
 
“ex-Sodomites and other types of sex addicts who have been able to break free of their sexual bondage and develop wholesome and healthy relationships”;
 
“sodomites and lesbians who want to remain in their lifestyle and proselytize vulnerable young people that civil law should discriminate against them”;
 
“Our children will pay the price in disease, death, abuse…if we do not say no to the sodomite desire to socialize your children into accepting something that is clearly wrong”
 
clearly exposes or tends to expose to hatred, ridicules, belittles or otherwise affronts their dignity on the basis of their sexual orientation. 
 
In Schedule “E”, I also have no hesitation in concluding that the material contained therein can objectively be viewed as exposing homosexuals to hatred and ridicule.  The combined references to:
 
“Sodomites are 430 times more likely to acquire Aids and 3 times more likely to sexually abuse children!”;
 
“Born Gay? No Way! Homosexual sex is about risky and addictive behaviour!”;
 
“If Saskatchewan’s sodomites have their way, your school board will be celebrating buggery too!”;
 
“Don’t kid your selves; homosexuality is going to be taught to your children and it won’t be the media stereotypes of two monogamous men holding hands.”;
 
“The Bible is clear that homosexuality is an abomination”;
 
“Sodom and Gomorrah was given over completely to homosexual perversion and as a result destroyed by God’s wrath”;
 
“Our acceptance of homosexuality and our toleration of its promotion in our school system will lead to the early death and morbidity of many children”;
 
also exposes or tends to expose to hatred, ridicules, belittles or otherwise affronts their dignity on the basis of their sexual orientation. 
 
In Schedule “F” and “G”, I also find that the material contained therein can objectively be viewed as exposing homosexuals to hatred and ridicule.  The combined references to:
 
“Saskatchewan’s largest gay magazine allows ads for men seeking boys!”;
 
“If you cause one of these little ones to stumble it would be better that a millstone was tied around your neck and you were cast into the sea”
 
also exposes or tends to expose to hatred, ridicules, belittles or otherwise affronts their dignity on the basis of their sexual orientation. 
 
In distributing the materials throughout Saskatchewan between September, 2001 and April, 2002, William Whatcott has shown a clear pattern or practise of disregard for protected rights.  In reaching my conclusions about the materials listed in Schedules “D” to “G” of the Agreed Statement of Facts, I have considered the evidence as a pattern or practise of disregard of rights secured under the Code as permitted by s. 31(4).   Even taken individually, I would have arrived at the same conclusions.   
 
 
2.
Does s.14 of the Saskatchewan Human Rights Code infringe on the right to freedom of religion and expression as guaranteed by s.2 of the Canadian Charter of Rights and Freedoms?
 
In respect of this argument, in the Bell case, Mr. Justice Sherstobitoff of the Saskatchewan Court of Appeal stated as follows:  
 
“Insofar as s. 14 prohibits display of material exposing or intending to expose to hatred because of race or religion, it is unquestionably a reasonable limit for all of the reasons stated by Dickson C.J.C. in Taylor. We are bound by those reasons agree with them.  Since we have found that the stickers exposed or intended to expose to hatred, there has been a breach of the Section, and ordinarily, that would be the end of the appeal.  
 
However s. 14 goes beyond prohibiting material exposing to hatred.  It also prohibits material which ridicules, belittles, or otherwise affronts the dignity of any group because of race or religion.  The appellant argued that these additional grounds for prohibition of publication broaden the section to the extent that the reasons in Taylor  should not apply, and that, as a result, s. 14 was not a reasonable limit on the right to freedom of speech.  
 
The legislation under consideration in Taylor prohibited communications which were “likely to expose…to hatred or contempt.”  The prohibition in s. 14 against communications which expose or intend to expose to hatred, or which “ridicule, belittle or otherwise affront the dignity” of persons is so similar to that consideration in Taylor that the words of Dickson C.J.C. at page 601 apply:
 
“In sum, the language employed in section 13(1) of the Canadian Human Rights Act extends only to the expression giving rise to the evil sought to be eradicated and provides a standard of conduct sufficiently precise to present the unacceptable chilling of expressive activity.  Moreover, as long as the Human Rights Tribunal continues to be well aware of the purpose of s. 13(1) and pays heed to the ardent and extreme nature of feeling described in the phrase “hatred or contempt”, there is little danger that subjective opinion as to offensiveness will supplant the proper meaning of the section.”
 
This reasoning is reinforced by the fact that s. 14 of the Code is tempered by interpretive and exemption provisions which were absent in the legislation under consideration in Taylor.  Subsection (2) of s. 14 provides:
 
14(2)
Nothing in subsection (1) restricts the right to freedom of speech under the law upon any subject.
 
Section 5 provides:
 
5.
Every person and every class of persons shall, under the law, enjoy the right to freedom of expression through all means of communication, including without limiting the generality of the foregoing, the arts, speech, the press or radio, television or any other broadcasting device.
 
Such provisions are normal in human rights legislation and Dickson C.J.C. said as follows in reference to such provisions at p. 602:
 
“Perhaps the so-called exemptions found in many human rights statutes are best seen as indicating to human rights tribunals the necessity of balancing the objective of eradicating discrimination with the need to protect free expression:  see, e.g. Rasheed v. Branhill (1980), 2. C.H.R.R. D/249 at p. D/52.
 
Accordingly, in our view, section 14 of the Code is a reasonable limit on the right to freedom of expression as allowed under section 1 of the Charter.”
 
Although Bell dealt with the freedom of speech issue and not the issue of freedom of religion, in Owens Mr. Justice Barclay dealt with both issues as follows at paragraph 24 of his decision:
 
“In my view, s. 14(1) of the Code is a reasonable restriction on the appellant’s right to freedom of expression and religion as contemplated by s. 2(a) of the charter.  See Bell, supra.  In Ross v. New Brunswick School District No. 15,[1996] 1 S.C.R. 825, La Forest J. held that the analysis under section 1 of the Charter is the same whether the legislation infringes the respondent’s freedom of expression or freedom of religion.”
 
I accept and adopt the above noted reasons in Bell and Owens and find that s.14 of the  Code is a reasonable restriction on Whatcott’s right to freedom of religion and expression as guaranteed by s.2 of the Canadian Charter of Rights and Freedoms.
 
 
3.
If there was a breach of s. 14 of the Saskatchewan Human Rights Code, what remedy should be granted in each case?
 
 
As all four complaints have been substantiated on a balance of probabilities, the issue of a remedy must be addressed.  In the Owens case the Board of Inquiry prohibited the respondent from further publishing or displaying the materials found to contravene the Code.  In addition, the respondent was directed to pay each of the complainants the sum of $1,500.  The order of the Board of Inquiry was upheld on appeal, although it does not appear that any argument was made on the issue.
 
Under s. 31.3(a), a tribunal may make an order requiring a person to cease contravening s. 14 of the Code.  In this respect, I take into account the evidence of the widespread distribution of the materials before the tribunal and Whatcott’s zealous belief in his moral obligation to continue speaking out in any manner he sees fit against the gay and lesbian community.  Such an order is also requested by the Commission on behalf of the Complainants and in my view is appropriate and reasonable in the circumstances.  
 
The maximum award the Board of Inquiry in Owens could assess was $5,000.  Three of the complaints (Komar, Hamre and Wallace) in the present case were filed after the November, 2001 amendments and the maximum amount has been increased to the sum of $10,000.  Under s. 31.4(a) and (b), compensation can be granted to up to the maximum where a person has wilfully and recklessly contravened any provision of the Act, or where the person injured by the contravention has suffered with respect to feeling, dignity or self-respect as a result of the contravention.
 
The Taylor complaint was filed prior to the November, 2001 amendments and therefore the $5,000 limit does apply.  
The Complaint of Guy Taylor
 
Mr. Taylor who is gay, testified that he was hurt by the contents of the flyer.  The next day he read it again and started to cry.  He viewed the contents of the flyer as hateful and mean and felt that he was being referred to as “filthy” and “perverted”.  He felt that the use of the word “sodomite” as a reference to homosexuals was akin to a racial slur.  Apart from being hurtful, he testified that it was really not true.  He also was offended at having his lifestyle referred to as “filthy”.  Taylor testified further that he was particularly offended at being told that he needed to “break free of his sexual bondage and develop wholesome and healthy relationships”.  He testified that reference to the word “proselytize” in the flyer, made him sound predatory.  He described the flyer as very offensive and so painful that it made him cry.
 
Gens Hellquist felt that the materials listed in Schedules “D” to “G” had the potential to be very devastating on gays and lesbians, especially amongst the youth.  They would particularly impact on one’s self-esteem.
 
In all of the circumstances and bearing in mind the upper limit in this case and the award in the Owens case, I direct William Whatcott to pay to Guy Taylor the sum of $2,500 as compensation for loss of his dignity and self-respect and hurt feelings. 
 
The Complaint of Brendan Wallace
 
Brendan Wallace testified that he was angry and fearful as a result of receiving the flyer at his home.  Initially he thought it was a personal attack on his partner and himself.  He related some of his life experiences as a gay man and wondered how others would react, including members of his own family.  
 
In addition I take into account the testimony of Gens Hellquist on the general impact of the flyers in the gay and lesbian community.  Finally I also take into account the wilful and reckless actions of William Whatcott in contravening s. 14 of the Code by distributing or causing the flyers to be distributed.  
 
In all of the circumstances, I direct William Whatcott to pay to Brendan Wallace the sum of $5,000 for his wilful and reckless actions in contravening s. 14 of the Code by distributing or causing the flyers to be distributed and as compensation for loss of Wallace’s dignity, self-respect and hurt feelings. 
 
The Complaints of James Komar and Kathy Hamre
 
Neither of these Complainants was able to attend the hearing and provide evidence.  Apparently Kathy Hamre was out of the country and James Komar was unable to attend for health reasons.  Accordingly there is no direct evidence as to the specific impact of the flyers on these two Complainants.  There is however the testimony of Gens Hellquist as to the general impact of the flyers in the gay and lesbian community.  In addition, under s. 31.4(a), compensation can be granted to up to the maximum where a person has wilfully and recklessly contravened any provision of the Act.  As previously stated, there is evidence of the widespread distribution of the materials before the tribunal and Whatcott’s zealous belief in his moral obligation to continue speaking out in any manner he sees fit against the gay and lesbian community.  
In all of the circumstances therefore, I direct William Whatcott to pay to James Komar and Kathy Hamre, the sum of $5,000 each for his wilful and reckless actions in contravening s. 14 of the Code by distributing or causing the flyers to be distributed and as compensation for loss of their dignity, self-respect and hurt feelings. 
 
Summary     
 
In the result I therefore order that the Respondent, William G. Whatcott pay to the Saskatchewan Human Rights Commission, 8th Floor, Sturdy Stone Building, 122 - 3rd Avenue North, Saskatoon, Saskatchewan, S7K 2H6, the following amounts, for distribution to the Complainants:

1.      The sum of $2,500.00 for the Complainant Guy Taylor;
2.   The sum of $5,000.00 for the Complainant Brendan Wallace;
3.   The sum of $5,000.00 for the Complainant James Komar;
4.    The sum of $5,000.00 for the Complainant Kathy Hamre;
In addition there will be an order pursuant to s. 31.3 (a) of the Code prohibiting William G. Whatcott and/or Christian Truth Activists from distributing the flyers listed in Schedules “D” to “G” of the Agreed Statement of Facts, or any similar material which promotes hatred against individuals because of their sexual orientation.
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Anil K. Pandila, Q.C., Saskatchewan Human Rights Tribunal

 
