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MISSION STATEMENT

The Center for HIV Law and Policy is a national legal and policy resource and strategy
center for people with HIV and their advocates. CHLP works to reduce the impact of HIV
on vulnerable and marginalized communities and to secure the human rights of people
affected by HIV.

We support and increase the advocacy power and HIV expertise of attorneys, community
members and service providers, and advance policy initiatives that are grounded in and
uphold social justice, science, and the public health.

We do this by providing high-quality legal and policy materials through an accessible web-
based resource bank; cultivating interdisciplinary support networks of experts, activists, and
professionals; and coordinating a strategic leadership hub to track and advance advocacy on
critical HIV legal, health, and human rights issues.

To learn more about our organization and access the Resource Bank,
visit our website at www.hivlawandpolicy.org.

To contact us:
Email us at info@hivlawandpolicy.org.

Or write to:
The Center for HIV Law and Policy
65 Broadway, Suite 832
New York, NY 10006
212.430.6733
212.430.6734 fax
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FOREWORD TO VOLUME I

This volume represents the first installment of a multi-volume resource for responding to the
phenomenon of HIV criminalization. Future volumes and editions will include resources such as
check lists for attorneys and other advocates, sample affidavits and other documents for cases that
go to court, and additional analysis of the history and purpose of criminal and civil law punishments
targeting people affected by HIV.

Because statutory law and common law trends develop and can change over time, we anticipate
future editions of this volume to reflect such changes. However, while we made every attempt to
include relevant cases as they existed at the time of publication, it is important to keep in mind that
it is possible that we are significantly under-reporting the occurrence of HIV-related arrests and
prosecutions in the United States. States do not share the same systems for tracking arrests across
all counties and areas of the state, and many arrests are unlikely to appear in news reports or
databases readily available to the general public or researchers.
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ANEW STRATEGY TO END CIVIL AND CRIMINAL PUNISHMENT AND
DISCRIMINATION ON THE BASIS OF HIV INFECTION

From the beginning of the HIV/AIDS epidemic, stigma and fear have fueled mistreatment of
people living with HIV. One of the more troubling and persistent issues for people with HIV has
been the prospect of criminal prosecution for acts of consensual sex and for conduct, such as
spitting or biting, that poses no significant risk of HIV transmission. The Positive Justice Project is
CHLP's response to this issue: a truly community-driven, multidisciplinary collaboration to end
government reliance on an individual's positive HIV test result as proof of intent to harm, and the
basis for irrationally severe treatment in the criminal justice system.

The use of criminal law as a way to stop or slow HIV transmission invariably is ineffective. The
reasons why individuals take risks with their health, and how they assess risk, are many and complex.
Arresting and prosecuting people with HIV for consensual sexual relationships or no-risk conduct,
such as spitting, does nothing to take these reasons into account, or to assess risks based on the
specific circumstances of the case at hand, such as viral load or even basic issues of intent or mutual
responsibility.

We believe that success in reducing and ending reliance on criminal laws to single out and stigmatize
people with HIV; educating court, prosecutors, and media; and in lessening stigma and
discrimination, begins with a focus on the very real and serious public health ramifications of HIV
criminalization. This in no way involves abandonment of civil liberties principles, but rather
broadens the focus of advocacy to the public health consequences of ignoring individual rights.

A multi-pronged and collaborative plan is needed to address HIV criminalization, including a
focused cross-disciplinary conversation about reconsidering the way we conceptualize and talk about
HIV and transmission risk. Goals of our Positive Justice Project campaign include:

® Broader public understanding of the stigmatizing impact and negative public health
consequences of criminalization and other forms of discrimination against people with HIV
that occur under the guise of addressing HIV transmission.

¢ Community consensus on the appropriate use of criminal and civil law in the context of the
HIV epidemic.

® (lear statements from lead government officials on the causes and relative risks of HIV
transmission and the dangers of a criminal enforcement response to HIV exposure and the
epidemic.

® A broader, more effective community-level response to the ongoing problem of HIV-related
arrests and prosecutions.

® Reduction and eventual elimination of the inappropriate use of criminal and civil punishments
against people with HIV.
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INTRODUCTION

This volume sets out the specific laws and illustrative cases in each state and U.S. territory on the
treatment of people with HIV in the criminal justice system. Also included is a summary of military
prosecutions of individuals with HIV, and the treatment of HIV as an aggravating factor under
federal sentencing guidelines.

First, this volume and the individual state analyses it contains were carefully researched and current
as of the date of publication. The law is fluid, however, and users always should check for the
subsequent legal or legislative developments. The statutes and cases collected here are fairly
comprehensive and will provide the reader with a good sense of how individuals living with HIV
have fared under the criminal laws and enforcement policies in their states. The cases were identified
through searches of press archives, internet searches, and case and news reports on Westlaw. In our
search on Westlaw, we used successive search terms in various databases with HIV and either
criminal charges and/or modes of transmission, such as “HIV”, “assault”, “spit”, etc., to identify
court decisions and media reports. Although we have attempted to include all reported cases from
either news media sources or official judicial opinions, not all cases of HIV exposure are reported in
the media and many prosecutions do not result in published judicial opinions. As a result, the cases
represented here are assumed not to constitute an exhaustive representation of all HIV-related
prosecutions in the U.S. The cases presented are likely only a sampling of a much more widespread
but generally undocumented use of criminal laws against people with HIV.

Second, this volume attempts to collect only those laws and state cases that explicitly, or by clear
implication, have or can be used to prosecute people for conduct on the basis of HIV status. In
some states, this has included general criminal laws that are not HIV-specific, including offenses
such as:

® Reckless endangerment;'

o Assault;’

e Terroristic threats;” and

® Homicide and attempted homicide.

UTypically, reckless endangerment is defined as recklessly engaging in conduct which places or may place another petson in
danger of death or serious bodily injury. Model Penal Code § 211.2 (1985). Recklessness is defined as a conscious disregard
of a substantial and unjustifiable risk. § 2.02(2)(c). Consent is not a defense to reckless endangerment because, under the
Model Penal Code, consent can only be a defense when the threatened harm is “not serious.” § 2.11(2)(a).

*Typically, simple assanlt is defined as an attempt to cause, or purposely, knowingly, or recklessly causing bodily injury to
another. Model Penal Code § 211.1(1) (1985). The crime also includes negligently causing bodily injury to another with a
deadly weapon. The crime becomes an aggravated assanit if the actor causes or attempts to cause “serious” bodily injury, or
if he or she knowingly or purposely causes or attempts to cause bodily injury with a deadly weapon. § 211.1(2).

3 Typically, terroristic threat is a communication, either directly or indirectly, of a threat to commit any crime of violence
with intent to terrorize another or otherwise cause terror with reckless disregard of the risk of causing such terror. See
Commonwealth v. Walker, 836 A.2d 999 (Pa. Super. Ct. 2003) (affirming conviction on basis that defendant’s statements
were intended to cause terror from fear of HIV infection, likelihood of actual HIV infection resulting from threatened
conduct is immatetial).

4 Typically, homicide can either be murder (a homicide committed purposely, knowingly, or with extreme recklessness),
Model Penal Code § 210.2 (1985), manslanghter (a reckless homicide), § 210.3. or negligent homicide (a homicide committed
negligently), § 210.4. See also § 2.02 (general requirements of culpability: definitions of “purposely,” “knowingly,”
“recklessly,” “negligently”’). Homicide offenses relating to HIV transmission are rarely prosecuted, except as attempted
offenses, because it is unusual for transmission of HIV to result in death. Homicide prosecutions are also unusual
because of the requirement of proof of causation and proof of intent to transmit HIV, particularly in sexual contact

Center for HIV Law and Policy 1
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Although these general criminal laws could, theoretically, be used against people living with HIV in
all states, we only include case reports about them where they in fact have been applied to cases
involving HIV.

This volume does not include analysis of the many state laws that mandate HIV testing of suspects
arrested and/or convicted of sex offenses, some with negative consequences for those who test
positive. We also do not address the very real, increasing problem of confidentiality violations, in
which public health, health care, and other service providers share the HIV status of individuals in
their care with law enforcement officials, sometimes after counseling them to avoid sexual contact
without prior partner notification, in the belief that these individuals pose a risk to others and that
health and service providers have a legal or ethical “duty to warn.”

Many states have “communicable” or “contagious disease” control statutes that criminalize STI
exposure, which may or may not include HIV.” Most of these statutes were enacted prior to the
discovery of HIV and have typically not been enforced against any person with an STT or HIV. The
penalties under these statutes tend to be limited to misdemeanors and there is no record of a case of
HIV exposure ever being prosecuted under such statutes. Due to the antiquated nature and limited
use of these statutes, such communicable disease statutes were not highlighted in this manual except
in cases where HIV is noted within the scope of the statute. For states that have an HIV-specific
criminal statute in addition to a communicable disease control statute (i.e.: California, Tennessee,
etc.), the latter was not highlighted or analyzed.

The state-by-state section references but does not include a exhaustive analysis of all instances of
sentencing determinations that, even without HIV-specific sentencing statutes, were or could be
influenced by a defendant’s HIV status, or a victim’s allegation that the impact of a crime included
fear of exposure to HIV. Such cases typically concern rape survivors who, after learning of a
defendant's HIV-positive status, or other infection with an STI, may have begun to take
preventative medication, or feared possible infection with HIV, or have become alienated from
family members. These factors can be material to a sentencing court’s consideration of the "impact
of the crime upon the victim ... including a description of the nature and extent of any physical,
psychological, or financial harm." In these cases, courts and juries might treat the “physical and
emotional trauma” as constituting a level of harm beyond that of a "typical" rape victim.’

An additional area of law that is not addressed here in depth, but is of potential concern to people
with HIV and their advocates, is the option of civil commitment available to government officials
seeking to isolate individuals with HIV, or to continue to confine persons with HIV whose
conviction can be characterized as a sex crime. There are two types of these laws of concern to

cases. aff’d State v. Schmidt, 771 So. 2d 131 (La. Ct. App. 2000) (affirming conviction and sentence of 50 years at hard
labor in attempted homicide prosecution based on defendant’s having intentionally injected victim with HIV), prior
opinion, 699 So. 2d 448 (La. Ct. App. 1997) (pre-trial writ opinion ruling on admissibility of DNA evidence).

> See e.g. CAL. HEALTH & SAFETY CODE § 120600 (West 2010); LA. REV. STAT. ANN. § 40:1062 (2008); MONT. CODE
ANN. § 50-18-112 (1989); N.Y. PUB. HEALTH LAW § 2307 (McKinney 2001); S.C. CODE ANN. § 44-29-60 (2009); TENN.
CODE. ANN. § 68-10-107 (2010); VT. STAT. ANN. TIT. 18 § 1106 (1973); W. VA. CODE § 16-4-20 (2010). There has never
been a prosecution for HIV exposure under any of these statutes. Prosecutions for HIV exposure, if any, have arisen out
of the general criminal law or HIV-specific exposure statutes of these states.

6 See e.g., Torrence v. Commonwealth, 269 S.W.3d 842, 845-46 (Ky. 2008); State v. Scott, 180 P.3d 774 (Utah Ct. App.
2008).
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people with HIV and their advocates. The first are general civil commitment laws, available to
health and law enforcement officials in every state, that allow for the involuntary commitment,
typically to a mental health or medical facility, of individuals determined to be a danger to the public
or to themselves. Under this type of law, an individual who comes to the attention of a public health
officer who believes the individual is behaving in a way that threatens disease transmission can be
subjected to a petition and court order confining the individual for a period of time until the
supposed risk of harm no longer exists. The other type of law authorizes the confinement of
individuals determined to be sexually violent predators, i.e. persons who have been convicted of or
charged with a sexually violent offense and who suffer from a condition affecting emotional or
volitional capacity such that they pose a menace to the health and safety of others.

The United State Supreme Court has upheld the use of involuntary civil commitment or
confinement of individuals, although the use of this measure has certain requirements to remain
within the bounds of the federal Constitution.” Such measures have been used against persons with
HIV in recent cases suggesting that a defendant's history of unprotected sexual contact (as admitted
by a defendant or evidenced by his contracting a sexually transmitted infection such as gonorrhea or
syphilis) without disclosure of his HIV infection is adequate to meet the statutory dangerousness
standard for confinement.” A more recent, and perhaps more pernicious trend, is the indefinite
detention of persons with HIV under sexually violent predator confinement statutes. Such statutes
were upheld by the Supreme Court in Kansas v. Hendricks’ and have been applied to persons with
HIV based on sexual activity posing no risk of HIV transmission."

In virtually every state and case situation, state and local prosecutors possess significant discretion in
determining whether and how to prosecute individuals arrested or reported for HIV exposure. It is
important to keep in mind that particular jurisdictions with significant numbers of prosecutions may
be as reflective of a prosecutor’s mindset or ambitions as it is a product of a particular state law.
However, it is difficult to include assessment of this factor in a publication of this kind. Obviously,
we cannot report on cases that prosecutors have declined to prosecute, and, to our knowledge, no
prosecutor has developed public guidelines for use in determining whether prosecution is
appropriate or not (some prosecutors might, as some cases suggest, select only cases in which there
are multiple partners involved in sexual activities that present at least an actual risk of transmission,
where the defendant has been explicitly warned that his behavior if continued will result in
prosecution, where actual transmission of HIV seems to have taken place, or where a defendant has
evidenced an intent to transmit HIV — cases that from a law enforcement point of view present
more egregious circumstances and greater ease of conviction).

Similarly, the overly broad statutes that criminalize, as we point out in our analysis, conduct that
presents little or no risk of HIV transmission, might be narrowed in their application by appropriate
prosecutorial discretion. But even if a prosecutor declines to prosecute a specific case, being the

7 See Foucha v. Louisiana, 504 U.S. 71 (1992); Addington v. Texas, 441 U.S. 418 (1979). For a discussion of civil
detention of individuals with HIV who pose a risk of transmission, see Ronald Bayer & Amy Fairchild-Catrino, AIDS
and the Limits of Control: Public Health Orders, Quarantine, and Recalcitrant Behavior, 83 Am. J. Pub. Health 1471 (1993) (finding
very limited use of civil detention measures and advocating instead for education, counseling, voluntary testing and
partner notification, drug abuse treatment, and needle exchange programs to prevent HIV transmission).

8 In re Renz, No. A08-898, 2008 WL 4706962 (Minn. Ct. App. Oct. 28, 2008).

9521 U.S. 346 (1997).

10]n re Coffel, 117 S.W.3d 116 (Mo. Ct. App. 2003) (reversing civil confinement order after three years of confinement
as a sexually violent predator based on underlying criminal offense posing no risk of HIV transmission).

Center for HIV Law and Policy 3
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subject of a law enforcement investigation of HIV exposure can have significant negative impact on
the life of someone with HIV. The statutes we analyze thus present a significant risk of harm to
persons with HIV who in fact may not have engaged in behavior that is a prosecutable offense.

Our analysis is not able to capture fully whether defendants with HIV are given fair trials or
whether, because of the social stigma that attaches to their status as HIV positive in what are often
emotionally charged allegations of betrayal within deeply intimate relationships, their own truthful
testimony is discounted, or their defense counsel are less than zealous and well-informed about the
underlying medical and scientific issues."

Defendants in such cases also may not have adequate access to expert scientific witnesses. Indeed,
some convictions of persons with HIV appear to the be result of so-called expert testimony that is
nothing more than “junk science” that unfortunately is relied upon by judges or juries, even in those
cases where the defense seeks to challenge and discredit it. Nevertheless, given many of the “facts”
as found by judges or juries in these cases, there is certainly support for the view that the testimony
of defendants with HIV is often discounted, particularly in cases where conflicting testimony is from
law enforcement personnel who are likely to be viewed sympathetically by the fact-finder and whose
social standing is superior to that of the defendant,'” such as those testifying that they were spit upon
or bitten by an HIV-positive defendant in their custody, or for the “morally innocent” sexual
partners whose trust has allegedly been betrayed by the nondisclosure of HIV status by a sexual

partner."’

In our summaries of cases, which include both reports of cases in published judicial opinions as well
as in news media sources, we include as many relevant facts about the defendant and the case as
possible, but without making any judgment about how one might interpret those facts.'* For
example, in many cases, information about the HIV status of the defendant’s sexual contact or
contacts is included. As we explain, proof of transmission to a sexual partner, is generally not an
element in most cases. Often, however, while it is either implied or explicitly stated that the
defendant is the source of a sexual partner’s HIV infection, there is often little if any information
about how the defendant, as opposed to another sexual partner, has been established as the source
of that infection.

Finally, under many HIV-specific statutes, particularly those imposing enhanced penalties for
prostitution offenses, cases can be prosecuted under attempt or solicitation theories, and no
evidence of a completed offense is necessary for conviction. Under these often overly broad
statutes, as we note, no sexual contact or other activity posing a risk of HIV transmission is

11 See, e.g., State v. Bird, 692 N.E.2d 1013 (Ohio 1998) (affirming conviction based on defendant’s no contest plea which
was deemed an admission of factual issue as to whether saliva can be a deadly weapon because of risk of HIV
transmission).

12 See, e.g., People v. Hall, 124 Cal. Rptr. 2d 806 (Cal. Ct. App. 2002) (affirming HIV testing order on theory that sweat
on defendant’s hands might pose a risk of HIV transmission to prosecutor who defendant assaulted during his criminal
trial).

13 See, eg., Ginn v. State, 667 S.E.2d 712 (Ga. Ct. App. 2008) (affirming conviction in case that resulted from the
defendant's former sexual partner applying for an arrest watrrant with magistrate court and giving a statement to sheriff's
department against the defendant for failing to inform him of her HIV status, although her HIV status was published on
the front page of a local newspaper before she commenced the sexual relationship).

41n regard to news media reports, we caution the reader that the actual facts may differ significantly from those as
reported, given the potential for sensationalized reporting on such cases. Nevertheless, we include these news reports
because in many cases there is no other published source of information about the case.
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necessary, and often court opinions offer scant information about the actual risk of HIV
transmission that would have resulted from the offense, had it been completed.

Center for HIV Law and Policy 5



Positive Justice Project: State and Federal Laws and Prosecutions, Vol. 1

STATE BY STATE GUIDE
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Alabama | 2010

Alabama Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

ﬁm. CODE § 22-11A-21(C) \

Penalties for person afflicted with sexually transmitted disease to transmit
such disease to another person

Any person afflicted with an STD who knowingly transmits, assumes the risk of
transmitting, or does any act which will probably or likely transmit such disease to
another person is guilty of a class C misdemeanor.

HIV included among STDs, see ALA. ADMIN. CODE r. 420-4-1-.03(2008)

\Class C misdemeanors are punishable by up to three months in jail. /

Alabama has prosecuted incidents of HIV exposure under general criminal laws.

Under Alabama’s communicable disease exposure statute, HIV-positive persons may be imprisoned
for up to three months or fined up to $500 if they “knowingly” transmit the virus to another.
Neither the intent to transmit HIV nor actual transmission is required.

Though HIV/AIDS is classified as a sexually transmitted disease for the purpose of Alabama’s
statute there has never been a prosecution for HIV exposure under this law. Many states'® have
similar communicable disease control statutes but their applicability to HIV is doubtful as many
were enacted prior to the HIV epidemic and there have been no prosecutions for HIV exposure
under such statutes. In the absence of specific HIV exposure laws, states have prosecuted incidents
of HIV exposure under general criminal laws including assault and reckless endangerment.

In Brock v. State,'" an HIV-positive inmate who was in the AIDS unit of an Alabama prison was
charged with attempted murder and two counts of assault when he allegedly became belligerent and
bit a police officer. The police officer did not test positive for HIV. At trial, the jury acquitted Brock
of the attempted murder charge but convicted him of first-degree assault, a crime which required
that the defendant both intend to cause and actually cause “serious physical injury” with “deadly
weapon or dangerous instrument.”"® The prosecution argued that because the defendant was HIV-

15> ALA. ADMIN. CODE r. 420-4-1-.03(2008). Alabama law defines a person as acting “knowingly” “when he is aware that
his conduct is of that nature of that the circumstance existed.” ALA. CODE § 13A-2-2(1975).

16 Other state statutes that have criminal exposure statutes for “sexually transmitted diseases,” “infectious venereal
diseases,” etc. See e.g. CAL. HEALTH & SAFETY CODE § 120600 (West 2010); LA. REV. STAT. ANN. § 40:1062 (2008);
MONT. CODE ANN. § 50-18-112 (1989); N.Y. PUB. HEALTH LAW § 2307 (McKinney 2001); S.C. CODE ANN. § 44-29-60
(2009); TENN. CODE. ANN. § 68-10-107 (2010); VT. STAT. ANN. TIT. 18 § 1106 (1973); W. VA. CODE § 16-4-20 (2010).
There has never been a prosecution for HIV exposure under any of these statutes. Prosecutions for HIV exposure, if
any, have arisen out of the general criminal law or HIV-specific exposure statutes of these states.

17555 So. 2d 285 (Ala. Crim. App. 1989).

18 ALA. CODE § 13A-6-20 (1987).
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positive his mouth and teeth were “highly capable of causing death or serious physical injury” and
should be considered dangerous weapons or instruments for the purposes of the assault charges.

On appeal, Alabama’s Court of Criminal Appeals dismissed the first degree assault conviction and
downgraded his conviction to assault in the third degree. The court held that the state failed to
establish the essential elements of a case of first degree assault against Brock. The court stated that
no evidence was provided that Brock's mouth and teeth were "deadly weapon([s]" as defined by
Alabama statute. Moreover, the state did not prove that Brock intended to cause serious physical
harm to the prison guard. The court noted that the state provided no evidence that AIDS can be
transmitted through a human bite and that the court did not believe it to be an established scientific
fact that AIDS could be transmitted in such a manner.

The CDC has concluded that there exists only a “remote” possibility that HIV could be transmitted
through a bite and such transmission would have to involve various aggravating factors including
“severe trauma, extensive tissue damage, and the presence of blood.”"” The CDC has also
maintained that saliva alone has never been shown to transmit HIV.* Despite these findings there
have still been prosecutions for HIV exposure for biting or spitting. (See Texas).

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

19 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission: Can HIV be transmitted through a human bite?, (March
25, 2010) http:/ /www.cdc.gov/hiv/resources/qa/ transmission.htm (last visited Oct. 19, 2010).

20 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can HIV be transmitted by being spit on by an HIV”
infected person?, (March 25, 2010) http://www.cdc.gov/hiv/resources/qa/transmission.htm (last visited Oct. 19, 2010).

Center for HIV Law and Policy 8
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Alaska Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

KALASKA STAT. §12.55.155(C)(33) \

Sentence Enhancement for HIV Exposure

The sentencing court may impose a sentence above the presumptive range if the offense was a
felony sexual offense specified in ALASKA STAT. {§ 11.41.410-11.41.455 and the following
factors are proven in accordance with this section: the defendant had been previously
diagnosed as having or having tested positive for HIV, and the offense either (A) involved
penetration, or (B) exposed the victim to a risk or a fear that the offense could result in the

\transmission of HIV. /

HIV-positive status may lead to higher prison sentences for felony sexual offenses.

Alaska has no statute explicitly criminalizing HIV transmission or exposure but enhanced sentencing
may be applicable based on a defendant’s HIV status if she/he is found guilty of one of the specified
sex offenses. If an HIV-positive person is found guilty of a sexually-based assault, she/he may
receive an enhanced term of imprisonment if (1) the offense involved penetration or (2) the
defendant exposed the victim to a risk or fear that HIV transmission could result. Neither the intent
to transmit HIV nor actual transmission is required.

Alaska defines “sexual penetration” to include all intrusions “however slight, of an object or any part
of a person's body into the genital or anal opening of another person's body.”” An enhanced
sentence can be imposed regardless of the defendant’s viral load; whether protection, such as a
condom, was used; or if the crime involved penetration with a body part or object that cannot
transmit HIV.

In 1996, a man’s HIV-positive status was considered an “aggravating factor” and he was sentenced
to ten years for sexual abuse of 2 minor.”> On appeal, the court affirmed the lower court’s
sentencing because the defendant knew he had HIV at the time of the sexual conduct with the
minor, didn’t disclose his status, and didn’t take any measures to protect her from HIV. The court
found that even though the minor provided a condom that was used for the second sexual
encounter and the minor had thus far tested negative for HIV, it was “safe to infer that [the minoz]
will be very fearful for some time to come” that she may test positive for HIV. The court
determined that such considerations supported an enhanced sentence.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. Please note
that at the time of publication, ALASKA STAT. § 12.55.155 was undergoing amendments and
revisions and as such sentencing enhancement provisions may have changed since the date of
publication.

2l ALASKA STAT. § 11.81.900(59)(A) (2000).
22 Wans v. State, No. A-6188, 1996 WL 671355 at * 1 (Alaska Ct. App. 1996).
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Arizona Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

[ No specific statute on record. 1

There are no explicit statutes regarding HIV or STI exposure.

There are no statutes explicitly criminalizing HIV transmission or exposure in Arizona. However, in
some states, HIV-positive people have been prosecuted for HIV exposure under general criminal
laws, such as reckless endangerment and aggravated assault.

At the time of this publication, the authors are not aware of a criminal prosecution of an individual
on the basis of that person’s HIV status in Arizona.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice

Center for HIV Law and Policy 10
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Arkansas Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

ARK. CODE ANN. § 5-14-123

Knowingly “Transmitting” AIDS, HIV

Itis a class A felony for a person who knows that he or she has tested
positive for HIV to expose another to HIV (1) through the parenteral
transfer of blood or blood products or (2) by engaging in sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight,
of any part of a person’s body or of any object into the genital or anal
openings of another person’s body, without first having informed the other
person of the presence of HIV. The emission of semen is not required.

ARK. CODE ANN. § 20-15-903

Receiving Health Care
A person who is HIV-positive must, prior to receiving any health care

services of a physician or dentist, advise such physician or dentist that the
person has HIV. Failure to do so is a class A misdemeanor.

ARK. CODE. ANN. § 5-4-401

Sentence

For a class A felony the sentence shall not be less than six years but not
more than thirty years.

For a class A misdemeanor the sentence shall not exceed one year.

ARK. CODE. ANN. § 5-4-201.

Fines — Limitation on Amount

A defendant convicted of a felony may be ordered to pay a fine not
exceeding $15,000 if the conviction is of a class A or class B felony

A defendant convicted of a misdemeanor may be sentenced to pay a fine (1)
Not exceeding two thousand five hundred dollars ($2,500) if the conviction
is of a Class A misdemeanor.

Center for HIV Law and Policy
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To avoid the risk of arrest and prosecution, HIV status must be disclosed to partners before
engaging in sexual activities.

People living with HIV in Arkansas should be aware that penalties for engaging in a broad range of
sexual activities without first notifying partners of one’s HIV status can result in criminal penalties.
If a person in Arkansas is awate that she/he is HIV-positive, she/he must disclose this to a sexual
partner before engaging in penile-vaginal sex, anal sex, oral sex, or the insertion of any body part of
an HIV-positive person into the genital or anal openings of another person.” Though the statute’s
title emphasizes “transmitting AIDS/HIV”, neither the intent to transmit HIV, actual transmission
of HIV, or ejaculation of semen are required for prosecution.

The only affirmative defense to prosecution is the disclosure of one’s HIV status. However, it is
difficult to prove whether HIV status was disclosed in the course of private sexual activities because
the evidence in these matters is often, if not always, limited to “she/he said, she/he said” testimony
by the parties or third party witnesses. In Szaze v. Weaver, for example, an HIV-positive man was
sentenced to thirty-year imprisonment for allegedly having sex without disclosing his status, even
though he maintained at trial that he did disclose his status to his partner.** To rebut the defendant’s
testimony, the prosecution called a health official to testify that the defendant said he would infect
anyone he could if he was HIV-positive. On appeal, the court found that the rebuttal testimony was
sufficient as it went to the intent of the defendant to expose others to HIV and therefore to the fact
that the defendant probably did not tell the complainant that he was HIV positive.”

Prosecutions of HIV exposure cases raise serious issues as to the confidentiality of medical records
and patient history. In criminalization matters, states often authorize the disclosure of otherwise
confidential HIV information. Disclosure of this information does not require the defendant’s
authorization even though it is her/his confidential medical information that is being disseminated
to third parties. In a second trial to prosecute the same defendant from Weaver on two additional
counts of exposing another to HIV, the state obtained the defendant’s medical records from the
county health department by issuing an investigative subpoena, which did not require court
approval.” The defendant was convicted of those remaining counts and sentenced to thirty years
for each count to be served concurrently with his prior conviction. On appeal, the defendant argued
that the medical records were obtained in violation of the state’s rule of criminal procedure, rules of
evidence, as well as the state and federal constitutions. The Arkansas Court of Appeals found that
the prosecutor’s use of the investigative subpoena was proper because prosecutors are statutorily
allowed to subpoena medical records without court approval if it is for the investigation of a crime.”

23 ARK. CODE ANN. § 5-14-123 (West 2010).

24939 S.W.2d 316, 318 (Ark. Ct. App. 1997).

% Id. at 319.

26 Weaver v. State, 990 S.W.2d 572 (Ark. Ct. App. 1999).

27 1d. at 574-75, (citing ARK. CODE ANN. § 20-15-904(c)) ( “[a] person with Acquired Immunodeficiency Syndrome
(AIDS) or who tests positive for the presence of Human Immunodeficiency Virus (HIV) antigen or antibodies is
infectious to others through the exchange of body fluids dutring sexual intercourse and through the parenteral transfer of
blood or blood products and under these circumstances is a danger to the public. (b) A physician whose patient is
determined to have Acquired Immunodeficiency Syndrome (AIDS) or who tests positive for the presence of Human
Immunodeficiency Virus (HIV) antigen or antibodies shall immediately make a report to the Arkansas Department of
Health in such manner and form as the department shall direct.(c) (1)All information and reports in connection with
persons suffering from or suspected to be suffering from the diseases specified in this section shall be regarded as
confidential by any and every person, body, or committee whose duty it is or may be to obtain, make, transmit, and

Center for HIV Law and Policy 12
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Arkansas also requires court-ordered involuntary HIV testing for complainant notification. All
criminal defendants in Arkansas charged with sexual assault, incest, or prostitution may be required
to submit to an HIV test and upon conviction, and at the victim’s request, will be required to take an
HIV test.”® At least thirty-three states have passed similar statutes permitting involuntary HIV testing
of certain suspects, defendants, or convicts.”

Sentences for violating Arkansas’s HIV exposure statute are severe. The minimum sentence for the
class A felony is six years, but sentences and fines of up to thirty years and $15,000 are possible.”
Sex offender registration may also be required by a sentencing court,” which often leads to
community ostracism and serious problems finding employment. The following cases serve as
illustrations of possible penalties for violating Arkansas’ criminal exposure statute:

® An HIV-positive man was sentenced to twenty years imprisonment in March 2010 after
engaging in unprotected sex with a woman without first disclosing his status.”

® In May 2009, a 17-year-old high school student was arrested for failing to inform his teenage
sexual partner of his HIV status before engaging in unprotected sex. He was charged as an
adult and sentenced to fifteen years in jail after pleading guilty to five counts of exposing
another person to HIV. Part of his sentence included mandatory sex offender registration.”

® In May 2008, a 33-year-old, HIV-positive man was sentenced to twelve years in prison for
failing to disclose his HIV status to his girlfriend and another woman prior to engaging in
sexual conduct. The man also had to register as a sex offender. Neither of the women tested

receive such information and reportts. (2) However, any prosecuting attorney of this state may subpoena such information as may be
necessary to enforce the provisions of this section and 5-14-123 and 16-82-101, provided that any information acquired pursuant to such
subpoena shall not be disclosed except to the courts to enforce the provisions of this section.” (Emphasis added)).

28 ARK. CODE ANN. § 16-82-101(2003).

22 ALA. CODE § 22-11A-17 (2010); ARIZ. REV. STAT. ANN. § 13-1415 (2010); CAL. PENAL CODE §§ 1202.1, 1202.6 (West
2004); CAL. HEALTH & SAFETY CODE {§ 121050, 121055 (West 2006); COLO. REV. STAT. {§ 18-3-415, 18-7-205.5 (West
2004); CONN. GEN. STAT. §§ 54-102a, 102b (2010); FLA. STAT. ANN. §§ 775.0877, 796.08 (West 2010); GA. CODE ANN.
§ 17-10-15 (West 2010); 730 IL.L. COMP. STAT. ANN. § 5/5-5-3 (West 2010); IND. CODE ANN. § 35-38-1-10.5 (West
2010); Ky. REV. STAT. ANN. §§ 510.320, 510.090 (West 2010); LA. REV. STAT. ANN. § 15:535 (2005); LA. CODE CRIM.
PROC. ANN. art. 499 (2003); ME. REV. STAT. ANN. tit. 5, §§ 19203-A, 19203-F (2002); MiCH. COMP. LAWS. ANN. §
333.5129 (West 2001); Miss. CODE ANN. §§ 99-19-201, 99-19-203, 43-21-623 (West 2010); MO. ANN. STAT. § 191.663
(West 2004); MONT. CODE ANN. § 46-18-256 (2010); NEB. REV. STAT. § 29-2290 (2010); NEV. REV. STAT. §§ 201.3506,
441A.320 (2009); N.H. REV. STAT. ANN. §§ 632-A:10-b (2010); N.J. REV. STAT. §§ 2A:4A-43.1, 2C:43-2.2 (2005); N.M.
STAT. ANN. §24-2B-5.1 (2010); N.Y. CODE CRIM. PrOC. § 390.15 (McKinney 2005); N.Y. FAM. CT. ACT § 347.1
(McKinney 2008); N.D. CENT. CODE § 23-07-07.5 (2010); OHIO REV. CODE ANN. § 2907.27 (West 2010); OKLA. STAT.
ANN. tit. 63, §§ 1-524, 525 (West 2005); OR. REV. STAT. § 135.139 (2003); 35 PA. CONS. STAT. ANN. §§ 521.11a, 7608
(West 2003); TENN. CODE ANN. {§ 39-13-521, 68-10-116 (West 2010); TEX. CODE CRIM. PROC. ANN. art. 21.31
(Vernon 2009); VA. CODE ANN. {§ 18.2-62, 18.2-346.1 (West 2010); WASH. REV. CODE ANN. §§ 70.24.330, 70.24.105
(West 2002); W. VA. CODE §§ 16-3C-2(f), 16-3C-3-5 (2010); WIS. STAT. §§ 252.15, 968.38 (2010).

30 ARK. CODE ANN. § 5-4-401()(2) (West 2010); § 5-4-201(2)(1).

31§ 12-12-903 (12)(A) () (P).

32 Wanda Freeman, HI1 -positive Man Gets 20-year Term, TIMES REC. ONLINE, Mar. 11, 2010,

http:/ /www.swtimes.com/news/atticle_65cead58-2a9£-51f9-b9be-3£d6¢779af14.html.

33 Local Teen Charged with Spreading HIV 1Virus, 4029TV.COM, May 19, 2009, http://www.4029tv.com/news/

19507766/ detail.html; Tracy Neal, Grey sentenced to 15 years, NWAONLINE.COM, Dec. 22, 2009,

http:/ /www.nwaonline.com/news/2009/dec/22/gray-sentenced-15-years/.
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positive for HIV.*

Exposing another to HIV-positive blood is criminally punishable.

Because the law punishes “parenteral” exposure—i.e., exposure through a break in the skin or
through a mucus membrane—prosecutions are possible if any amount of HIV-positive blood makes
contact with another individual’s non-intact skin, eyes, nose, mouth, or other area involving a mucus
membrane. In May 2010, a 41-year old, HIV-positive man was charged with criminal exposure to
HIV after allegedly spitting blood at a police officer. >

HIV status must be disclosed before receiving medical treatment.

All people in Arkansas who are aware that they are HIV-positive must inform doctors or dentists of
their HIV status before receiving treatment.” Failure to meet this requirement is punishable by up
to one year in prison, a $2,500 fine, or both.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

3 Ron Wood, Man Gets Prison Term for Exposing Woman to HIT”, MORNING NEWS, May 2, 2008
http://ctiminalhivtransmission.blogspot.com/2008/05/33-yeat-old-atkansas-man-who-pleaded.html.

% Gavin Lesnick, HIV -positive Man Spits Blood at Police Officer, report says, ARKANSASONLINE.COM, May 12, 2010,
http:/ /www.arkansasonline.com/news/2010/may/12/hiv-positive-man-spits-blood-officet-report-says/ ?latest.
3 ARK. CODE ANN. § 20-15-903.
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California Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

CAL. HEALTH & SAFETY CODE § 120291

Unprotected sexual activity by one who knows self to be infected by HIV
Any person who exposes another to HIV by engaging in unprotected sexual
activity (anal or vaginal intercourse without a condom) when the infected person

knows at the time of the unprotected sex that he or she is infected with HIV, has
not disclosed his or her HIV-positive status, and acts with the specific intent to

without additional evidence, is not sufficient to prove specific intent.

CAL. HEALTH AND SAFETY CODE § 120290

Willful exposure of self or others to disease

Except as provided in Section 120291 or in the case of the removal of an afflicted
person in a manner the least dangerous to the public health, any person afflicted
with any contagious, infectious, or communicable disease who willfully exposes
himself or herself to another person, and any person who willfully exposes
another person afflicted with the disease to someone else, is guilty of a
misdemeanor.

CAL. PENAL CODE § 12022.85

Sentence enhancement for sexual offenses

Any person who commits rape, unlawful intercourse with a female under age
eighteen, spousal rape, sodomy, or oral copulation with the knowledge that he or
she is infected with HIV at the time of commission shall receive a three-year

offense itself.

infect the other person with HIV, is guilty of a felony punishable by three, five, or
eight years imprisonment. A person’s knowledge of his or her HIV-positive status,

enhancement for each violation in addition to the sentence provided for the sexual

Center for HIV Law and Policy
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CAL. HEALTH AND SAFETY CODE § 1621.5

Donation of blood, etc., by person know that he or she has HIV/AIDS

It is a felony punishable by imprisonment in the state prison for two, four, or six
years, for any person who knows that he or she has HIV/AIDS to donate blood,
body organs or other tissue, semen to any medical center or semen bank that
receives semen for purposes of artificial insemination, or breast milk to any medical
center or breast milk bank that receives breast milk for purposes of distribution,
whether he or she is a paid or a volunteer donor. This measure does not apply to
any person who (1) is mentally incompetent, (2) self-defers his or her blood
(indicates that it should not be used for transfusion, but only for research purposes),
or (3) donates his or her blood for purposes of an autologous donation—i.e.,
donates for use in another part of the donor’s body.

CAL. PENAL CODE § 647F

Penalty enhancements concerning prostitution

If a defendant charged with prostitution or soliciting prostitution has been
previously convicted one or more times of that misdemeanor crime, or of any other
sexual offense, and in connection with one or more of those convictions a blood
test for HIV was administered with positive test results, of which the defendant was
informed, the defendant is guilty of a felony.

Punishment for violation of this statute can range from sixteen months to three
years ot imprisonment in the county jail not to exceed one year and/or a fine.
CAL. PENAL CODE § 18.

HIV positive persons may be prosecuted for engaging in unprotected sexual intercourse
with the specific intent to transmit HIV.

Under California’s felony exposure statute, imprisonment for three, five, or eight years may follow if
an HIV positive person (1) engages in unprotected penile-vaginal sex or unprotected anal sex, (2)
with knowledge of her/his positive status, (3) without disclosing HIV status to sexual partners, and
(4) with the specific intent to transmit HIV.” No actual transmission of the virus is required.

Proof of disclosure of one’s status and/or using condoms, or other protection, are affirmative
defenses to prosecution. Importantly, an HIV positive person will only be prosecuted if there is
proof that the person specifically intended to transmit HIV to a partner. Knowledge of one’s HIV

37 CAL. HEALTH & SAFETY CODE § 120291 (West 2010).
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status alone is insufficient for prosecution. In other jurisdictions intent has been shown through
statements a defendant made about wanting to infect others with HIV.*®

In September 2010, a 41-year-old man pleaded guilty to having unprotected sexual activity while
knowing he was HIV-positive and acting with the intent to infect his sexual partner.” This is the
only case on record of anyone ever being charged or convicted under California’s statute.

HIV-positive individuals may receive enhanced sentences or aggravated assault charges for
sex crimes.

California imposes sentence enhancements for sex offenders who are HIV positive. Specifically, if a
person living with HIV/AIDS knows her/his status and commits a sex offense, or multiple sex
offenses, an additional three years in prison are required for each offense.”

No intent to transmit HIV or actual transmission is required.

The sentencing law may be applied regardless of the defendant’s viral load, whether condoms or
other protection were used, or whether HIV could have been transmitted during the acts in
question.

Although cases arising under sentence enhancement laws are rare in California, in 1998 a man
received a sentence enhancement of nine additional years in prison for having unprotected sex with
a minor while being HIV positive."  On a challenge to the sentencing enhancement statute, the
California Court of Appeal declined to label the application of the statute “cruel and unusual
punishment” under the Eighth Amendment, as it did not punish HIV positive status but punished
conduct.”

Sexual assault charges may also be elevated to aggravated assault charges if the HIV positive
defendant fails to use protection. In Roman v. Superior Conrt,” an HIV-positive man anally raped a
minor without using a condom and the court found that to be sufficient evidence that the defendant
engaged in conduct “likely to produce great bodily harm or death,” elevating his charge to
aggravated assault from sexual assault. No actual finding of HIV transmission was required.

38 See State v. Stark, 832 P.2d 109 (Wash. Ct. App. 1992)(finding that HIV-positive defendant’s statement, “I don’t care.
If 'm going to die, everybody’s going to die” when talking about his sexual activity was sufficient to show intent to
inflict bodily injury on his sexual partners through exposure to HIV); Commonwealth v. Walker, 836 A.2d 999 (Pa.
Super. Ct. 1999)(an HIV-positive man was found guilty of communicating terrorist threats when he scratched a parole
officer on the hand and said, “I have open cuts on my hands. Life is short. I am taking you with me.” The court found
that the statement was sufficient to show intent.

% Tomoya Shimura, Gang Member Pleads Guilty to Spreading HI1, HIGHDESERT.COM, Sept. 7, 2010, available at

http:/ /www.highdesert.com/articles/spreading-21626-vvdailypress-gang-victorville.html]

40 CAL. PENAL CODE § 12022.85 (West 2010).

# Guevara v. Supetior Coutrt, 73 Cal. Rptr. 2d 421 (Cal. Ct. App. 1998).

42 Id. at 425; (distinguishing Robinson v. California, 370 U.S. 660 (1962) and finding a statute punishing the status of
being addicted to drugs while in California void as cruel and unusual punishment).

# 5 Cal. Rptr. 3d 807 (Cal. Ct. App. 2003).
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Heightened penalties may result from activities as a sex worker or soliciting sex while HIV-
positive.*

California prostitution laws provide for additional penalties when an HIV-positive individual is
found guilty of either engaging in or soliciting prostitution. Under § 647F of the California Penal
Code, if an individual is (1) found guilty of either soliciting or engaging in prostitution, (2) has
previously been convicted of a sex offense, and (3) tested positive for HIV following a previous sex
offense conviction, she/he is guilty of a felony and may be imprisoned for up to three years.”

This sentencing law that punishes a defendant for being HIV-positive regardless of whether she/he
intended to transmit HIV, transmitted the virus, or engaged in activities likely or possible to do so.
To commit a felony under this statute, no actual sexual activity is required. A conviction for
prostitution is possible as long as a defendant does some act proving an intent and agreement to
engage in prostitution.*

In 2007, an HIV-positive sex worker was charged with exposing others to HIV and felony
prostitution.”” She had previously been convicted of prostitution and had tested positive for HIV.*
The defendant had condoms in her possession and had not yet engaged in sex with an undercover
officer. On appeal, the court upheld the felony prostitution charge but dismissed the exposure
charge finding that there was not a specific intent to transmit HIV.

Individuals with HIV must not donate blood, organs and other tissues, semen, or breast
milk, to others.”

A person may face two, four, or six years imprisonment if she/he is aware of her/his HIV positive
status and donates blood, body organs or tissues, semen, or breast milk. No intent to transmit HIV
or actual transmission of the virus is required. An individual will not be prosecuted under the
following circumstances:

¢ She/he is mentally incompetent;

® Blood is donated and official procedures for “self-deferring” their blood™
(indicating that blood should only be used for science purposes, and not for transfusion);
® Donate blood for autologous use (use in another part of the donot’s own body).

# Prior to California’s statutes on HIV-exposure and HIV-specific statute enhancements, there were a few cases where
persons who knew they were HIV-positive and solicited or engaged in prostitution faced penalties under general
criminal laws. In 1987, an HIV-positive sex worker was charged with attempted murder and her pimp was charged with
pimping and willfully exposing another to a contagious disease. However, the charges were later dropped when a witness
refused to testify. Main News: The State, .OS ANGELES TIMES, July 24, 1987, at 2.

4 See above discussion of California sentencing laws for a list of sex offenses covered under this statute; See also CAL.
PENAL CODE § 647F (West 2010); CAL. PENAL CODE § 18 (West 2010).

46 CAL. PENAL CODE § 647(B) (2010).

47 People v. Hall, No. B190199, 2007 WL 2121912 (Cal. Ct. App. July 25, 2007).

8,

4 Prior to California’s HIV-specific statute on blood and organ donations, an HIV-positive homeless man was acquitted on charges
of attempting to poison a pharmaceutical product after selling his blood. Terry Pristin, Jury Frees AIDS Victim Who Sold Infected
Blood, 1.0OS ANGELES TIMES, March 3, 1998, at 1.

50 See CAL. HEALTH & SAFETY CODE § 1603.3(B) (West 2010).
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HIV-positive persons have also been convicted under general criminal charges.™

In Beuford v. People, the California Court of Appeals confirmed a conviction for, amongst other
charges, making criminal threats.” The defendant was resisting arrest and while spitting at the
officers made comments including, “I'll make your life miserable because I'm infected with HIV.” A
criminal threat under California law is a threat that is intended to and does cause fear in the person
threatened.” The State must prove that the defendant threatened to kill or inflict bodily injury on
another person, intended the threat to be understood as such and communicated the serious
intention that the threat would be carried out, and the threat caused the person to be in fear and
such fear was reasonable. The court held that the language and actions of the defendant could
reasonably be found to be criminal threats by a jury.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

> In a 1987 case, the defendant successfully sued the San Diego police department for taking and testing his blood for
HIV without consent or a warrant after he bit the officers. Barlow v. County of San Diego, 190 Cal. App. 3d 1652 (Cal.
Ct. App. 1987). He was originally charged with intent to kill and inflict great bodily harm on the officers. A jury later
acquitted him of all criminal charges. Barlow v. Ground, 943 F.2d 1132 (9th Cir. 1991)

52 No. B196860, 2008 WL 5091389 (Cal. Ct. App. Dec. 4, 2008).

53 CAL. PENAL CODE § 422 (West 2010).
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Colorado Statute(s) that Allow for Criminal Prosecution based on HIV Status:

CoLO. REV. STAT. § 18-3-415.5

Sentence enhancement

If it is proven beyond a reasonable doubt that a person had notice of his or
her HIV infection prior to the date that he or she committed a sexual
offense, the judge shall sentence the person to a mandatory term of
incarceration of at least three times the upper limit of the presumptive
range for the level of offense committed, up to the remainder of the
person’s life. “Sexual offense” refers to sexual offenses consisting of sexual
penetration as defined in COLO. REV. STAT. § 18-3-401(6). See also COLO.
REV. STAT. § 18-1.3-1004.

CoLoO. REV. StAT. § 18-7-201.7

Prostitution with knowledge of being HIV positive

Any person who, in exchange for money or any other thing of value,
petforms or offers or agrees to perform, with any person not his/her
spouse, any act of sexual intercourse, oral sex, masturbation or anal
intercourse and does so with knowledge of having tested positive for HIV,
is guilty of a class 5 felony.

CoL0. REV. STAT. § 18-7-205.7

Patronizing a prostitute
Any person with knowledge of being infected with HIV who patronizes a
prostitute is guilty of a class 6 felony. (“Patronizing a prostitute” is defined

in Colo. Rev. Stat. § 18-7-205). This law does not apply to spouses.

CoL0. REV. STAT. § 18-1.3-401

Felonies classified — presumptive penalties

Class 5 felony sentence: minimum one year imprisonment, maximum three
years imprisonment

Class 6 felony sentence: minimum one year imprisonment, maximum
eighteen months imprisonment.

Center for HIV Law and Policy
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The prison sentences of HIV-positive persons convicted of sex offenses may be severely
increased due to HIV status.

Individuals living with HIV in Colorado should be aware that they may receive prison sentences
dramatically above those of HIV-negative persons if they are convicted of a sex offense, including
rape and sexual assault, regardless of whether their alleged conduct exposed others to a significant
risk of HIV transmission or if they had the intent to expose others to HIV. Specifically, if an HIV-
positive petson is convicted of a sexual offense involving penetration and aware that she/he is HIV-
positive, a sentencing judge is required to impose a sentence of at least three times the upper limit of
the normal sentencing range which could extend to the remainder of a person’s natural life.”*
“Penetration” is defined as penile-vaginal sex, oral sex, oral stimulation of the anus, or anal sex.”
Even under the most lenient application of this statute, penalties for sexual assault would be elevated
from six to eighteen years.”

The use of protection during a sexual offense is not a defense, no ejaculation or emission of bodily
fluid is required, and any degree of penetration, however slight, is sufficient to support the
imposition of an increased sentence.”” The actual likelihood of HIV transmission during a sexual
assault is not a consideration. Neither the intent to transmit HIV nor actual transmission is
required.

HIV exposure cases have been prosecuted under general criminal laws in Colorado.

Incidents of HIV exposure in Colorado have been prosecuted under a variety of general criminal
laws, including reckless endangerment statutes, regardless of the actual likelithood of transmission. In
a 1999 case, an HIV-positive man was charged with attempted manslaughter when, knowing his
HIV status, he did not use a condom during anal sex with a twelve-year old boy.” The man was
eventually convicted of two counts of sexual assault and reckless endangerment, an originally lesser
included offense for an attempted murder charge, for failing to use a condom during the sexual
encounter though he knew he was HIV positive.” Reckless endangerment is defined as exposing
another to a “substantial risk of serious bodily injury”® and a conscious disregard of a substantial
and unjustifiable risk. Reckless endangerment statutes do not require proof of purpose or intent to
transmit HIV, nor does it matter if HIV is actually transmitted as long as there was a “risk” of
transmission.

Felony menacing charges may also apply if an HIV-positive person attempts to or succeeds in
placing another in fear of “imminent serious bodily injury.”" Menacing is defined as a person
knowingly, by threat or physical action, placing another in fear of imminent serious bodily injury and

> COLO. REV. STAT. § 18-3-415.5 (2004).

55§ 18-3-401 (2004).

5 §18-1.3-401(1)(V)(A) (2) (2004).

57 I

38 People v. Dembry, 91 P.3d 431, 433 (Colo. Ct. App. 2003); Erin Emery, Sex-assanlt Suspect Worked as Counselor,
DENVER POST, Feb. 20, 1999, at B-01.

59 Dembry, 91 P.3d at 433.

%0 COLO. REV. STAT. § 18-3-208 (2004).

61 § 18-3-206.
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is a class 5 felony if it is committed by a deadly weapon or by representing that the person is armed
with a deadly weapon.” In Pegple v. Shawn, the Colorado Court of Appeals held that a person’s HIV
positive status could be a deadly weapon for the purposes of the menacing statute because HIV is
capable of causing significant injury.”’ In that case, an HIV-positive man was convicted of
menacing when he allegedly scratched and pinched a store manager, broke his skin, and shouted
“I'm HIV positive, let go of me, let go of me.” Despite the fact that the store manager was not
placed in fear of serious bodily injury, the court concluded that the defendant’s statements were
intended to cause such fear and as such were menacing. The court also determined that HIV was a
deadly weapon because a deadly weapon does not have to be /ikely to cause serious bodily injury,
only capable of doing s0.”* The court determined that “the dangers of HIV are widely known” and
the man’s HIV status was “used” as a weapon when he broke the store manager’s skin, giving
himself “ready access to means of transmitting HIV.”*

In Pegple v. Perez, an HIV-positive man in Colorado was convicted of attempted extreme indifference
murder® and two counts of sexual abuse when he allegedly made his step-daughter engage in
masturbation, oral sex, and penile-vaginal sex while knowing that he was HIV-positive.”” On appeal,
the defendant argued that he did not act with the “universal malice” necessary for the attempted
murder conviction. The crime of extreme indifference murder (now known as murder is the first
degree) requires that an attitude of universal malice manifesting in extreme indifference to the value
of human life, the defendant knowingly engages in conduct which creates a great risk of death to
another person, and thereby causes the death of another.” “Universal malice” is defined as the
“depravity of the human heart which determines to take life upon slight or insufficient provocation,
without knowing or caring who may be the victim” and is aimed at conduct that places the lives of
many people in danger without focusing on any one person’s life in particular.” On appeal the
Colorado Court of Appeals found that there was not sufficient evidence to show that there was any
universal malice because the defendant knew the victim and his conduct was directed towards her
and her alone as opposed to other unknown victims. On this basis, the attempted murder conviction
was overturned.

Other cases of HIV exposure being prosecuted under general criminal laws in Colorado include:

® In 2009, an HIV-positive man pleaded guilty to felony child abuse and was
sentenced to fifteen years imprisonment after he failed to tell his pregnant fiancée
that he was HIV-positive.”"” His fiancée and son tested positive for HIV after

62 14

03107 P.3d 1033, 1036 (Colo. App. 2004).

04 Jd. at 1036

5 Jd. at 1037

% The crime has since been renamed “murder in the first degree.” COLO. REV. STAT. § 18-3-102 (2004).

67972 P.2d 1072, 1073 (Colo. App. 1998).

% COLO. REV. STAT. § 18-3-102(d) (2004).

9 Perez, 107 P.3d at 1074, (citing Longinotti v. People, 102 P. 165, 168 (Colo. 1909)).

0 Man Gets 15 Years for Infecting Son with HI1/, CBS4DENVER.COM, July 18, 2009, http://cbs4denver.com/ctime/
prison.sentence.infecting.2.1091727 html.
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doctors were puzzled why the four month old baby wasn’t gaining weight and had

-7
pneumonia.

® In June 2010, an HIV-positive man was charged with assault with a “deadly
weapon” after he allegedly spat on a technician while being fitted for an electronic
monitoring bracelet. His charge was later reduced to misdemeanor harassment.”

It is a felony to solicit prostitution while HIV-positive.

Individuals living with HIV/AIDS in Colorado will face felony charges for engaging in prostitution
with knowledge of their HIV-positive status. It is a class 6 felony punishable by up to eighteen
months in prison and/or a $1,000 fine to “patronize” a prostitute after testing positive for HIV.”
“Patronizing” a prostitute is defined as (1) engaging in sexual or “deviate sexual conduct” with a
prostitute, or (2) entering or remaining in a “place of prostitution” with intent to engage in such acts.

Although the meaning of “deviate sexual conduct” is not defined, Colorado defines “sexual
intercourse” for the purposes of prostitution as penile-vaginal sex, oral sex, masturbation, and anal
sex in exchange money or things of value.™

It is a felony to engage in prostitution while HIV positive.

It is a class 5 felony punishable by up to three years in prison and/or a $1,000 fine for a person who
is aware of her/his HIV-positive status to petform, offer to petform, or agree to perform any act of
penile-vaginal sex, oral sex, masturbation, or anal sex in exchange for money or any other thing of
value.”

In July 2007, an HIV-positive sex worker in Denver was arrested after a police officer saw him
offering to perform sexual acts for money. The man was charged with engaging in prostitution with
knowledge that he was HIV-positive® and received an eighteen-month prison sentence after
pleading guilty to attempted prostitution. Following another arrest in November 2009, he was once
again charged for prostitution with knowledge of being positive for HIV.”

The solicitation and prostitution statutes punish individuals for being HIV positive, regardless of
whether or not they exposed another to a significant risk of HIV transmission. Because intent to
engage in prostitution is punishable, an HIV-positive person may be imprisoned regardless of
whether there was any sexual conduct that could have resulted in HIV transmission or if one’s HIV

" Jessica Zattler, HIV” Positive Man Charged with Child Abuse, NBC11NEWS.COM, Jan. 6, 2009,
http://www.nbcl1news.com/home/headlines/37152584.html.

72 Joseph Boven, Denver HIV -positive Man Charged With Using Spit as a Deadly Weapon, COLORADO INDEPENDENT, June 9,
2010, http://coloradoindependent.com/55114/denver-hiv-positive-man-charged-with-using-spit-as-deadly-weapon;
Felisa Cardona, DA Drops Felony in Alleged Spitting, DENVER POST, June 12, 2010, at B-03.

73 COLO. REV. STAT. § 18-7-205.7 (2004); § 18-1.3-401(v)(a).

74§ 18-7-201.

75§ 18-7-201.7.

76 Manny Gonzales, Hooker Tells Cop at Arrest He Has AIDS, DENVER POST, July 18, 2007, at B-05.

71 HIV -Positive Man Charged with Prostitution, THE DENVER CHANNEL, Nov. 10, 2009,

http:/ /www.thedenverchannel.com/news/21577633 /detail.html.
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status would have been disclosed to the sexual partner. Neither the intent to transmit HIV or actual
HIV transmission are required and using condoms or other protection is not a defense.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.
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Connecticut Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No explicit statutes regarding HIV exposure

There are no statutes explicitly criminalizing HIV transmission or exposure in Connecticut.
However, in some states, HIV-positive people have been prosecuted for HIV exposure under
general criminal laws, such as reckless endangerment and aggravated assault.

At the time of this publication, the authors are not aware of a criminal prosecution of an individual
on the basis of that person’s HIV status in Connecticut.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.
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Delaware Statute(s) that Allow for Criminal Prosecution based on HIV Status:

GEL. CODE ANN. tit. 16, § 2801(C) \

Donating

No person may intentionally, knowingly, recklessly or negligently use the semen, corneas,
bones, organs or other human tissue of a donor unless they have been tested for HIV or
required as a life-saving measure. No person may knowingly, recklessly or intentionally
use the semen, corneas, bones, organs or other human tissue of a donor who has tested
positive for exposure to HIV or any other identified causative agent of AIDS.

. /

There is no explicit statute criminalizing HIV exposure except for donations

There are no statutes explicitly criminalizing HIV transmission or exposure in Delaware other than
in the context of organ, tissue, or semen donations. Under Delaware public health laws, it is a felony
to fail to test for HIV or to knowingly, recklessly, or intentionally use the semen, corneas, bones,
organs, or other human tissues donations of a person who has tested positive for HIV.™ Violation
of this statute is punishable by up to five years in prison. Sperm and tissue banks must follow state
regulations for the testing and disposal of tissue donations found to be positive for HIV.”

Though Delaware does not have other HIV criminal exposure statutes, HIV-positive people have
been prosecuted for HIV exposure under general criminal laws, such as reckless endangerment and
aggravated assault in other states. At the time of this publication, the authors are not aware of a
criminal prosecution of an individual on the basis of a person’s HIV status in Delaware.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

78 DEL. CODE ANN. tit. 16, § 2801(C) (2010); DEL CODE ANN. tit. 11, § 4205.
7 See generally id. 16, § 2801.
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District of Columbia Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No explicit statutes criminalizing HIV exposure

There are no statutes explicitly criminalizing HIV transmission or exposure in the District of
Columbia, and as of the date of publication the authors are not aware of any cases of prosecutions
or sentence enhancements of individuals in the District of Columbia based on the HIV status of a
defendant.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should
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Florida Statute(s) that Allow for Criminal Prosecution based on HIV Status:

FLA. STAT. ANN. § 384.24(2)

Unlawful acts relating to HIV exposure

It is unlawful for any person who has HIV, with knowledge of such infection and having
been informed that he or she may communicate it to others through sexual intercourse,
to have sexual intercourse with any other person, unless the other person has been
informed of the presence of HIV and has consented to the sexual intercourse. A
violation of this statute is a third degree felony. It is a first degree felony if there were
multiple violations of this statute. FLA. STAT. ANN. {384.34(5).

FLA. STAT. ANN. §381.0041(11)(B)

Donation or transfer of human tissue

Any person who knows he or she has HIV and has been informed that by donating
blood, organs or human tissues he or she may communicate HIV to another person and
with this knowledge donates blood, organs, plasma, skin or human tissue is guilty of a
felony of the third degree.

FLA. STAT. ANN. § 796.08(5)

Prostitution with knowledge of HIV-positive status

A person who commits prostitution, offers to commit prostitution or (by engaging in
sexual activity likely to transmit HIV) procures another for prostitution, and who had
previously tested positive for HIV and knew or had been informed of the test result and
of the possibility of transmission to others through sexual activity is guilty of a third
degree felony.

FLA. STAT. ANN. § 775.0877

Criminal “transmission” of HIV (repeated sex offenses)

A person who pleads guilty or nolo contendere to, or is convicted of, committing or
attempting to commit one of the crimes that is listed in subsection (1) of this statute
[pertaining to sex offenses] and involves the transmission of bodily fluids from one
person to another, who subsequently tested positive for HIV and was informed of that
test result, and who then again commits one of the crimes listed in subsection (1) is
guilty of criminal transmission of HIV, a felony of the third degree. The offenses listed
in subsection (1) include, among others, sexual assault, incest, child abuse, indecent
assault upon a minor child, sexual performance by a minor, and donation of
contaminated blood.
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FLA. STAT. ANN. § 775.082

Penalties: third degree felony

Conviction of a felony of the third degree can result in a sentence of imprisonment not
exceeding five years.

FLA. STAT. ANN. § 775.083

Fines

A person convicted of an offense other than capital felony may be sentenced to pay a
fine in addition to any punishment described in s. 775.082; Fines for designated crimes
and for noncriminal violations shall not exceed: $5,000 when the conviction of a felony is
for the third degree.

HIV-positive persons may face felony charges for failing to disclose their status to sexual
partners.

In Florida, one may be prosecuted for failing to disclose HIV status to sexual partners. Itis a third-
degree felony, punishable by up to five years in prison and/or a $5,000 fine,* if an HIV-positive
person (1) knows that she/he is HIV positive, (2) has been informed that HIV may be transmitted
during sexual intercourse’’, and (3) has sexual intercourse with any other person without disclosing
her/his HIV status.*” It is a first-degree felony punishable by up to thirty years imprisonment if
there is a failure to disclose one’s HIV status on multiple occasions.”

Florida’s statute penalizes conduct where HIV-positive persons know their status and engage in
sexual conduct, including penile-vaginal sex and anal sex, which may expose others to HIV. Itis an
affirmative defense if a sexual partner knows of her/his sexual partner’s HIV status and consents to
engage in sexual conduct with that knowledge.” It is not a defense to prosecution if protection,
such as a condom, was used during sex. Neither the intent to transmit HIV nor HIV transmission is
required for prosecution.

The following cases illustrate prosecutions under this statute:

80 FLA. STAT. ANN. §§ 775.082-775.083 (West 2010).

81 “Sexual intercourse” is defined as the “penetration of the female sex organ by the male sex organ, however slight,
emission of semen is not required. § 826.04 (statute on Incest). However, Florida’s HIV exposure statute has also been
applied to sexual intercourse between two men, therefore, the definition of sexual intercourse as per FLA. STAT. ANN. §
384.24(2) is not limited to only male-female sexual intercourse. There is no statutory indication whether oral sex is
considered “sexual intercourse.”

82§ 384.24(2).

83§ 384.34(5)(““any person who commits multiple violations of s. 384.23(2) commits a felony of the first degree”); See also
§§ 775.082-775.083.

84 17
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® In February 2010, a 45-year-old HIV-positive man was charged with a first-degree felony
of unlawful acts related to HIV exposure after allegedly failing to tell his sexual partner
that he was HIV-positive during their long-term romantic, sexual relationship.”

® In August 2009, a 39-year-old HIV-positive woman was arrested after she allegedly had

unprotected sex with a man and lied about her HIV status.*

® In July 2010, a 39-year old, HIV-positive man was arrested after he allegedly had
unprotected sex with 2 woman, also without disclosing his HIV status.” The man’s
partner tested positive for HIV.

Donation of blood, organs, or other human tissues to others is a third degree felony.

HIV-positive persons in Florida should be aware that they may receive up to five years in prison
and/or a $5,000 fine® if they know their HIV positive status and donate their blood, plasma, organs,
skin, or human tissues.” It is a defense if the HIV-positive person has not been informed that HIV
can be transmitted through human blood, plasma, organ, and tissue donations. Neither the intent to
transmit HIV nor actual transmission of the virus is required.

Engaging in prostitution with knowledge of one’s HIV-positive status is a felony.

Up to five years imprisonment and/or a $5,000 dollar fine” can be imposed upon conviction if an
individual (1) has tested positive for HIV, (2) been informed that HIV can be transmitted through
sexual activity, and (3) commits prostitution, offers to commit prostitution, or procures another for
prostitution by engaging in sexual activity in a manner likely to transmit HIV.”

Neither the intent to transmit HIV, actual transmission, or engaging in activities known to transmit
HIV are required for prosecution.

Florida defines “prostitution” as the “giving or receiving of the body for sexual activity for hire.”
Much of what Florida defines as “sexual activity” does not transmit HIV, including:”* anal or vaginal
penetration of another by azy other object and the handling or fondling of another for the purpose
of masturbation. In these instances, sex workers can face penalties for conduct that has absolutely
no risk of exposing another to HIV.

85 Katie Thomas, Eguestrian Charged with HIV -Related Offenses, N.Y TIMES, Apr. 12, 2010, at A12.

86 HIV -positive Woman Arrested, OCALA, Aug. 14, 2009, http:/ /www.ocala.com/article/20090814/ARTICLES/
908149971.

87 Jacksonville Man Arrested for Criminal Transmission of HI1”, FIRSTCOASTNEWS.COM, July 5, 2010,
http:/ /www firstcoastnews.com/news/local/news-article.aspx?storyid=158235&catid=3#comments.
908149971.

88 FLA. STAT. ANN §§ 775.082-775.083.

89§ 381.0041(11)(a).

90 §§ 775.082-775.083.

91§ 796.08(5).

92§ 796.07.
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In HIV exposure cases involving prostitution, disclosure of HIV status is not a defense, whether
condoms or other protection was used is not a consideration, and ejaculation or the exchange of
bodily fluids known to transmit HIV is not required for prosecution.

Though there is a HIV-specific statute for sex workers, many of the reported cases of prosecutions
of HIV-positive sex workers have fallen under the criminal “transmission”” of HIV statute (see
section below on page 32). The only prosecutions of sex workers on record that have not fallen
under the criminal “transmission” statute occurred prior to many of Florida’s HIV-specific laws
being enacted:

® In the first HIV-based prosecution of a sex worker, prior to the HIV criminalization law, a
woman was charged with two counts of attempted manslaughter for agreeing to have sex
with two men for money.” Confirming the lower court’s holding, the district court
dismissed the case because there was not enough evidence to prove that the woman
intended to kill the men.

® In 1988, an HIV-positive male sex worker was sentenced to five years imprisonment
based on his HIV status.”

Prosecution under this statute is also possible if an HIV-positive individual “procures” another for
prostitution by engaging in sexual activity in a “manner likely to transmit” HIV.” At least one case
in Florida suggests that “procurement” goes beyond mere solicitation and finds that it requires the
inducement of another to provide sexual services to a third party (i.e.: a pimp).” The meaning of
“likely to transmit HIV” is not defined. If “likely” is construed to mean more probable than not,
few if any sexual activities would be likely to transmit HIV.”

Prosecution for HIV exposure in Florida has occurred under general criminal laws.

At least one case has found that HIV can be considered a deadly weapon for prosecution under
general criminal law. In August 2009, a 35-year-old, HIV-positive man in Florida was charged with
attempted murder when he allegedly yelled that he had HIV and threatened to kill a police officer
with HIV before biting him in the shin and leaving a permanent bruise.” He was later convicted of
aggravated battery on a law enforcement officer and sentenced to fifteen years in prison. The crime
of aggravated battery requires that a person intentionally and knowingly causes great bodily harm or
uses a deadly weapon.'" Many HIV positive persons convicted of aggravated assault or aggravated
battery have been convicted based on their HIV status, with courts finding that the defendant’s

% Though the title of FLA. ANN. STAT. § 775.0877 is “criminal transmission of HIV”, the actual transmission of HIV is
not required as an element for prosecution.

% State v. Sherouse, 536 So.2d 1194 (FL Dist. Ct. App. 1989).

9 Martk Journey, AIDS Carrier in Jail for Soliciting, ST. PETERSBURG TIMES, Aug. 15, 1990, at 1B.

% FLA. STAT. ANN. § 796.08(5)(West 2010).

97 See generally Register v. State, 715 So.2d 274, 278 (Fla. Dist. Ct. App. 1998) (comparing the meanings of “solicitation
and “procurement” under a statute criminalizing procurement of a minor for prostitution).

8 Carol L. Galletly & Steven D. Pinkerton, Toward Rational Criminal HIV" Exposure Laws, 32 ].L. MED. & ETHICS 327, 330
(2004).

9 David Ovalle, HI1-Positive Man Who Bit Officer Gets 15 Year Sentence, Miami Herald, MIAMIHERALD.COM, Aug, 27,
2009, http:/ /www.miamiherald.com/2009/08/27/1203987 /hiv-positive-man-who-bit-officetr.html.

100 FLA. STAT. ANN. § 784.045(West 2010).
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teeth or bodily fluids (including saliva) used in the assault are “deadly weapons.” The officer did not
test positive for HIV.

During the trial, the Florida prosecutor told the jury that the police officer had to avoid intimate
“contact with his wife or children for fear he could severely affect them” because he was bitten by
an HIV positive person. This statement ignores the fact that the CDC has concluded that there
exists only a “remote” possibility that HIV could be transmitted through a bite and such
transmission would have to involve various aggravating factors including “severe trauma, extensive
tissue damage, and the presence of blood.”""" The scientific and factual misrepresentations created
by criminal HIV exposure laws and the prosecutions of HIV positive persons only increase the risk
that HIV positive individuals may be prosecuted for conduct that cannot transmit HIV.

HIV positive persons may face additional felony penalties for committing or attempting to
commit identified sex crime(s) after a previous conviction for a similar offense.

Florida has a felony statute where an HIV-positive person who commits a sex offense after a
previous sex offense conviction can face additional felony charges. Under Florida law, an individual
must be tested for HIV if she/he is convicted of, pleads guilty to, or pleads no contest to an offense
or attempted offense involving the transmission of bodily fluids (i.e.: sex-based offenses).'” If an
individual tests positive for HIV, knows of her/his HIV status, and commits another sex offense
involving the transmission of bodily fluids she/he is guilty of an additional felony, punishable by up
to five years in prison and/or a $5,000 fine'®”. Although this statute is labeled a “criminal
transmission” law, transmission of HIV is no# required.'”

Felonies that may trigger additional penalties under this statute include:'”

® Sexual battery

® Incest

® Lewd, lascivious, or indecent assault upon any person less than 16 years of age
® Assault or aggravated assault

® (Child abuse or aggravated child abuse

® Abuse or aggravated abuse of any eldetly person or disabled adult

® Sexual performance by a person less than 18 years of age

® Prostitution

® Donation of blood, plasma, organs, skin, or other human tissue

101 CTR. FOR DISEASE CONTROL & PREVENTION, HIV” Transmission: Can HIV" be transmitted throngh a human bite?, March
25, 2010) http:/ /www.cdc.gov/hiv/resources/qa/ transmission.htm (last visited Oct. 19, 2010).

102 FLA. STAT. ANN. § 775.0877 (West 2010).

103§ 775.0877 (4); §§ 775.082-775.083.

104§ 775.0877(5).

105 §§ 775.0877(1) (2)-(n).
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It is an affirmative defense to prosecution under this statute if the person exposed knew that the
offender was infected with HIV, knew that the action being taken could result in transmission of the
HIV infection, and consented to the action voluntarily.'”

There have been prosecutions of sex workers under this statute despite the fact that there is a
separate HIV-specific prostitution statute. Such prosecutions include:

® In 2007, a female sex worker was charged with criminal “transmission” of HIV for
offering an undercover officer oral sex."”

® In 2002, a sex worker was charged with criminal “transmission” of HIV and was
sentenced to three years of probation.'”

® In August 2009, a 32-year old, HIV-positive sex worker was arrested under Florida’s
criminal exposure prostitution statute after she offered to perform a sexual act on an
undercover officer for $20 dollars.'”

® A woman was charged with prostitution, resisting arrest, and criminal “transmission” of
HIV after negotiating the price of a sex act with an undercover officer."” Prosecutors
had also considered charging her was attempted murder even though she told the officer
after her arrest that she had HIV and had condoms in her purse.

Florida courts have also imposed sentencing enhancements based on HIV status.

Early in the epidemic Florida courts imposed sentence enhancements based on a person’s HIV-
positive status. The cases noted here are from the late 1980s and mid 1990s and there are no recent
cases, to the authors’ knowledge, demonstrating that Florida courts continue to apply sentence
enhancements based on HIV status. The following cases are included as a comprehensive review of
Florida’s approach to HIV criminalization but are not necessarily reflective of current trends in
criminal sentencing in Florida.

In Morrison v. State, the HIV-positive defendant was convicted of aggravated battery and was
sentenced to ten years imprisonment and ten years of parole.""! The trial court justified its departure
from the sentencing guidelines because in the course of the robbery the defendant bit a 90-year-old
man to the bone who later tested positive for HIV. Confirming the lower court’s sentencing, the
court of appeals held that the departure was justified due to the nature of the crime and that HIV
could give rise to AIDS.

One Florida case has even held that an HIV-positive defendant’s status could be enhanced even if
there was no proof that the defendant knew he was HIV-positive at the time of the crime. In Cogper
v. State'”, the defendant was convicted of aggravated battery, solicitation, and sexual battery and

106 §775.087(6)

107 Michael Scarcella, Woman Charged with exposing men to HI1”, HERALD TRIBUNE, Oct. 10. 2007, at BCES5.

108 4

109 Jason Schultz, Riviera Woman With HIV” Charged with Prostitution, PALM BEACH POST, Aug. 21, 2009, at 2B.

110 Sue Carlton, HIV-Positive Woman Free of Attempted murder charge, ST. PETERSBURG TIMES, June 18, 1996, at 4B.
11673 So.2d 953 (Fla. Dist. Ct. App. 1996).

112539 So. 2d 508 (Fla. Dist. Ct. App. 1989).
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sentenced to thirty years imprisonment reflecting an upward departure from the sentencing
guidelines. Four days prior to trial the defendant received test results that showed he had tested
positive for HIV. Though the jury never received this information the sentencing judge found that
the defendant’s total disregard of the likelihood that the complainant would be exposed to HIV
through the sexual contact supported an enhanced sentence. On appeal, the court agreed with the
sentencing holding that “[b]ecause of his lifestyle, Cooper knew or should have that he had been
exposed to the AIDS virus and that by sexual battery upon his victim there was a strong likelithood
that the victim would be exposed to AIDS.”'" By “lifestyle” the court was referring to the fact that
the defendant had been a “homosexual for years”.""* There was no evidence presented that showed
Cooper knew of his HIV status at the time of the assault and in fact had only tested positive
immediately before trial. This opinion rests on the assumption that gay men should know that they
have been exposed to HIV even though they have not tested positive.

In Brooks v. State'”, a judge sentenced a sex worked convicted of theft to a sentence above the state
sentencing guidelines because she had AIDS, despite the fact that the crime had nothing to do with
her HIV status. On appeal, the sentence was reversed because her HIV status was in no way
relevant to the crime.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

13 Jd. at 511.
14 Jd. at 512.
115519 So.2d 1156 (Fla. Dist. Ct. App. 1988).

Center for HIV Law and Policy 34



Georgia| 2010

Georgia Statute(s) that Allow for Criminal Prosecution based on HIV Status:

GA. CODE ANN. § 16-5-60(C)

Reckless conduct; HIV infected persons
Felony (punishable by imprisonment for not more than ten years)

Any person who knows that he or she is HIV infected is guilty of a felony if he
or she, without first disclosing his or her HIV status, (1) knowingly has sexual
intercourse or performs or submits to any sexual act involving the sex organs
of one person and the mouth or anus of another person; (2) knowingly shares a
hypodermic needle or syringe with another person; (3) offers or consents to
perform an act of sexual intercourse for money; (4) solicits another to perform
or submit to an act of sodomy for money; or (5) donates blood, blood
products, other body fluids, or any body organ or body part.

GA. CODE ANN. § 16-5-60(D)

Reckless conduct; HIV infected persons
Felony (punishable by imprisonment for between five & twenty years)

A person who knows he or she is HIV infected who commits an assault with
the intent to transmit HIV, using his or her body fluids (blood, semen, or
vaginal secretions), saliva, urine, or feces upon a peace or correctional officer
while the officer is engaged in the performance of his or her official duties or
on account of the officer’s performance of his or her official duties is guilty of
a felony.

HIV-positive status must be disclosed to sexual partners to avoid criminal penalties.

Georgia’s HIV exposure statute targets HIV-positive persons who fail to disclose their HIV status
prior to engaging in anal, oral, and penile-vaginal sex with another person. A violation of the statue
results in felony penalties of up to ten years imprisonment. Neither the intent to transmit HIV nor
the actual transmission of HIV is necessary for prosecution.

Disclosure of one’s HIV status is the only affirmative defense to prosecution. A defendant’s viral
load is not a consideration and it is no defense if protection, such as a condom, was used during
sexual activities. It is a violation of the statute even if an HIV-positive person fails to disclose
her/his status and performs oral sex on an HIV-negative person despite the fact that there is at best
a remote risk of HIV exposure from such activity.

Though disclosure is a defense to prosecution there are difficulties in proving whether or not
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disclosure actually occurred in these situations and such evidence normally depends on the words of
one person against another. In a 2008 case, an HIV-positive woman was sentenced to eight years
imprisonment and two years probation for reckless conduct when she allegedly engaged in
unprotected sexual intercourse without disclosing her HIV status."® She was convicted despite the
fact that two witnesses testified that the woman’s sexual partner was aware of her HIV positive
status and the defendant testified that her sexual partner knew her HIV-positive status because it
had been published on the front page of a local newspaper.

In a January 2009 case, a 38-year-old man from Georgia was sentenced to two years in jail and eight
years probation after pleading guilty to reckless conduct for having sex with a woman without
telling her he was HIV-positive."'” The HIV-positive man and his partner, who tested negative for
HIV, met at a housing center for people living with HIV. The fact that he was living at a home
solely for people living with HIV was not enough to be considered disclosure for the purposes of
the reckless conduct statute.

In November 2010, an HIV positive man was charged with rape and reckless conduct for allegedly
sexually assaulting a woman.'"

Engaging in prostitution without disclosing HIV status is a felony.

Georgia’s reckless conduct law imposes criminal penalties for HIV-positive persons who do not
disclose their status before engaging in solicitation or acts of prostitution. A maximum sentence of
ten yeats imprisonment can be imposed if an HIV-positive person is aware of her/his HIV status
and fails to disclose it before (1) offering or consenting to engage in sexual intercourse for money, or
(2) soliciting another to submit to or perform oral or anal sex for money.'"” Neither the intent to
transmit HIV nor actual transmission is required. A conviction for prostitution is normally a
misdemeanor'® but is prosecuted as a felony based on one’s HIV positive status.

This statute penalizes an individual for being HIV-positive, regardless of whether she/he exposed
another to a significant risk of HIV transmission. It is not a defense if protection was used during
alleged acts of prostitution and because offering or soliciting to engage in sexual intercourse actual
sexual conduct is not required.

HIV-positive status must be disclosed before sharing needles.

Georgia imposes criminal penalties for HIV positive persons sharing needles or syringes. Up to ten
years imprisonment may follow if an HIV-positive individual is (1) aware of her/his HIV status, (2)
uses a needle or syringe for the injection of drugs or withdrawal of bodily fluids, and (3) shares that
needle with another without disclosing her/his HIV status.'”' It is 2 complete defense if HIV status

116 Ginn v. State, 667 S.E.2d 712, 713 (Ga. Ct. App. 2008)

17 Amy Leigh Womack, HIV-Positive Man Sentenced for Not Disclosing HIV Status to Partner, MACON.COM, Jan. 13, 2009,
http:/ /www.macon.com/2009/01/13/584845 /hiv-positive-man-sentenced-for.html.

U8 Andria Simmons, HIV positive man to stand trial on rape charge, ATLANTA JOURNAL CONSTITUTION, Nov. 12, 2010,
http:/ /www.ajc.com/news/gwinnett/hiv-positive-man-to-738690.html

119 GA. CODE ANN. §§ 16-5-60(c)(3)-(4)(West 2010).

120 § 16-6-9.

121§ 16-5-60(c) (2).
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is disclosed before needle-sharing. Neither the intent to transmit HIV nor actual transmission are
required.

HIV-positive status must be disclosed before donating blood or body tissues.

It a felony punishable by up to ten years imprisonment if an HIV-positive individual is aware of
her/his HIV status and fails to disclose her/his status before donating blood, blood products (i.e.,
plasma, platelets), other bodily fluids, or any other body organ or body part.'” Neither the intent to
transmit HIV nor actual transmission are required.

Assaulting a peace or correctional officer using bodily fluids with intent to transmit HIV is a
felony.

Georgia’s reckless conduct/endangerment statute includes a prevision that is tailored to cases
involving peace officers and correctional officers. It is a felony, punishable by five to twenty years in
prison, for individuals who are aware that they are HIV-positive to commit an assault against a peace
or correctional officer engaged in her/his duties with the nfent to transmit HIV using het/his blood,
semen, vaginal secretions, saliva, urine, or feces.'” This statute punishes conduct that poses only
remote possibilities of HIV exposure and though intent is considered an element of the prosecution
many of the bodily fluids listed cannot transmit HIV.

In Burk v. State,** an HIV-positive man who allegedly threatened to transmit HIV to a corrections
officer was originally charged with aggravated assault with intent to murder after he struck the
officer, grabbed his arm, and attempted to bite him. The inmate was later convicted of reckless
conduct (what was then referred to as “reckless endangerment”), an offense which required that he
disregard a substantial risk of harming or endangering the safety of the officer.”” Despite the fact
that the CDC has long maintained that there exists only a “remote” possibility that HIV could be
transmitted through a bite and such transmission would have to involve various aggravating factors
including “severe trauma, extensive tissue damage, and the presence of blood,”"* the Georgia Court
of Appeals found the Burk’s alleged attempt to bite the officer sufficient to uphold his conviction
for reckless conduct. Contrary to the CDC’s position, a physician testified at trial that HIV
transmission from a human bite was “very strongly probable” and that he “did not see why” HIV
could not be transmitted through saliva.””’ Based off of this testimony the court affirmed the
defendant’s conviction, finding that the defendant, knowing his HIV status and purposefully biting
the officer amounted to reckless conduct despite the fact that biting was not conduct proscribed
under Georgia Code § 16-5-60.

The conviction in Burke reflects the issues associated with “expert” testimony on HIV transmission
and exposure. HIV positive persons can be convicted for conduct that presents at best a remote

122.§ 16-5-60(c)(5).

123 § 16-5-60(d)

124 478 S.E.2d 416 (Ga. Ct. App. 1996). See also Scroggins v. State, 401 S.E.2d 13 (Ga. Ct. App. 1990) (affirming
conviction for aggravated assault with intent to murder for bite on police officer by HIV-positive defendant).

125 Burk, 478 S.E.2d at 417.

126CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission: Can HIV be transmitted through a human bite?, March
25, 2010) http:/ /www.cdc.gov/hiv/resources/qa/ transmission.htm (last visited Oct. 19, 2010).

127 Burk, 478 S.E.2d at 417.
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possibility of HIV exposure or transmission if the expert testimony fails to provide scientifically
supported facts on HIV.

HIV positive persons have also been prosecuted under aggravated assault charges.

In Scroggins v. State, the defendant, while struggling with a police officer sucked extra saliva into his
mouth and then bit the officer.'” When the defendant was treated at the hospital he told a nurse he
was HIV positive and laughed when the officer who was bit asked the defendant about his status.
He was convicted of aggravated assault with intent to murder. On appeal, the Georgia Court of
Appeals found that the impossibility of transmitting HIV via a bite and/or saliva was not a defense
as long as Scroggins believed HIV could be transmitted in such a manner. The court ruled that a
wanton and reckless state of mind could be the equivalent of a specific intent to kill for the purposes
of the charges, and that Scroggins biting the officer while knowing that he was HIV positive was
sufficient evidence to establish a wanton and reckless disregard for whether HIV was transmitted.

A person commits aggravated assault when there is an intent to murder, rape, or rob someone using
a deadly weapon that does or is likely to result in serious bodily injury.'” Despite the fact that the
CDC has long maintained that there exists only a “remote” possibility that HIV could be transmitted
through a bite and such transmission would have to involve various aggravating factors including
“severe trauma, extensive tissue damage, and the presence of blood” Georgia’s application of its
aggravated assault statute ignores these facts and continues to prosecute HIV positive persons for
acts that at best have a remote possibility of transmitting HIV." The CDC has also concluded that
spitting alone has never been shown to transmit HIV."'

Other prosecutions under the aggravated assault statute include:

® In August 2009, a 42-year-old, HIV-positive man was charged with aggravated assault
after he bit an Atlanta police officer, allegedly shouting “I have full-blown AIDS” and
stating that his bite would infect the officer with HIV." He later received eighteen
months for aggravated assault. '’

® Ina July 2008 case, a 43-year-old HIV-positive woman was charged with aggravated
assault when she spat in the face of another person. The woman pleaded guilty and was
sentenced to three years in jail."**

Important note: While we have made an effort to ensure that this information is current, the law is

128 401 S.E.2d 13 (Ga. Ct. App. 1990) overruled on other grounds Dugan v. State, 502 S.E.2d 726 (Ga. 1998).

129 GA. CODE. ANN. § 16-5-21 (West 2010).

130 CTR. FOR DISEASE CONTROL & PREVENTION, HIV” Transmission: Can HIV" be transmitted throngh a human bite?, March
25, 2010) http:/ /www.cdc.gov/hiv/tesources/qa/ transmission.htm (last visited Oct. 19, 2010).

131 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission: Can HIV be transmitted by being spit on by an HIV”
infected person?, (March 25, 2010) http://www.cdc.gov/hiv/resources/qa/transmission.htm (last visited Oct. 19, 2010).
132 Stephanie Ramage, Too Lenient?, SUNDAYPAPER.COM, Aug. 30, 2009,

http:/ /www.sundaypaper.com/More/Archives/tabid/98/atticleType/ ArticleView/articleld /4452 / Too-lenient.aspx.
133 14

B4 Woman with HIV gets 3 years for Spitting in Face, NBC AUGUSTA, July 23, 2008, http://www.nbcaugusta.com/news/
local/25798434 html?corder=regular.
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always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.
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Hawaii Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. }

No explicit statute

There are no statutes explicitly criminalizing HIV exposure or transmission in Hawaii. However, in
some states, HIV-positive people have been prosecuted for HIV exposure under general criminal
laws, such as reckless endangerment and aggravated assault. At the time of this publication, the
authors are not aware of a criminal prosecution of an individual on the basis of that person’s HIV
status in Hawaii.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.
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Idaho Statute(s) that Allow for Criminal Prosecution based on HIV Status:

IDAHO CODE ANN. § 39-608

Felony: transfer of bodily fluids which may contain HIV

Any person who exposes another in any manner with the intent to infect or,
knowing that he or she has HIV, transfers or attempts to transfer any of his or
her body fluid, tissue or organs to another person is guilty of a felony.
It is an affirmative defense if:

1. The sexual activity took place between consenting adults after full

disclosure by the accused of the risk of HIV transmission.
2. 'The transfer of body fluid, tissue or organs occurred after advice from
a licensed physician that the accused was noninfectious.

“Body fluid” means semen (with or without sperm), blood, saliva, vaginal
secretion, breast milk, and urine.

“Transfet” means:
® Engaging in sexual activity by:
o Genital-genital contact; or
o Oral-genital contact; or
o Anal-genital contact;
® DPermitting the use of an unsterilized hypodermic syringe, needle, or
similar device; or
® Giving blood, semen, body tissue, or organs for transfer to another
person.

Sentences and Fines: Up to 15 years in prison and/or up to a $5,000 fine

IDAHO CODE ANN. § 39-601

Misdemeanor: knowingly exposing another to a venereal disease

It is unlawful for anyone infected with HIV to knowingly expose another
person to HIV infection.

To avoid the risk of prosecution, HIV status must be disclosed to sexual partners.

Individuals living with HIV in Idaho should be aware that it is against the law to engage in sexual
intercourse without disclosing one’s HIV status. It is a felony, punishable by to up fifteen years in
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prison and/or a $5,000 fine, for an HIV-positive person to act with intent, or knowing one’s HIV
status, to transfer or attempt to transfer bodily fluids through any genital-to-genital, mouth-to-
genital, or genital-anal contact."” Though intent to transfer HIV is an element of the crime, simply
knowing one’s HIV status and failing to disclose that status is enough for prosecution. Actual
transmission is not required.

An HIV-positive person engaging or attempting to engage in anal, oral, or vaginal sex has a defense
under this statute if she/he can prove that (1) the sex was consensual and (2) that her/his partner
was informed “of the risk of such activity.”"* Informing a partner only of one’s HIV-positive
status, without disclosing the risk of transmission, is not a sufficient defense on the face of this
statute. It is not a defense of condoms, or other protection, was used.

But whether or not disclosure actually occurred is often open to interpretation and always depends
on the words of one person against another. In State v. Thomas, an HIV-positive man was convicted
under Idaho’s statute and sentenced to fifteen years in prison for engaging in anal and oral sex,
without ejaculating, with a transsexual woman without disclosing his HIV status."”’ At trial, the
defendant questioned his accuser’s credibility regarding her denial that he had disclosed his HIV-
positive status, suggesting that she had a history of drug use, psychological problems, a reputation
“untruthful and dramatic” behavior, and that she had several drinks before having sex with him that
would have affected her memory of the evening’s events. Friends of the complainant, however,
testified that they were in her apartment, could hear her sexual encounter, and when they, knowing
of the defendant’s status, told her he was HIV positive, she was very upset and alluded to the fact
that she had no knowledge of his HIV status. The Idaho Court of Appeals saw this testimony as
sufficient to sustain the jury’s guilty verdict despite the contradictions in testimonies

In 2009, after serving fifteen years in prison, the defendant in Staze v. Thomas pleaded guilty to two
more charges of exposing women to HIV. A judge chastised the defendant for giving his sexual
partners “a potential death sentence,” and sentenced him to thirty years in prison with the possibility
of parole after twenty years.”™ The woman in this case did not test positive for HIV but
transmission of HIV is not an element of the crime and as such would not have been a
consideration to the conviction. The same defendant was also charged under Idaho’s exposure law
during a 1990 statutory rape case. "’

HIV-positive persons prosecuted under Idaho’s felony HIV exposure law may have a defense if they
can prove that a licensed physician informed them that they were “noninfectious” (could not
transmit HIV to others)." This could occur if a person’s viral load was undetectable.

In 2010, a man was charged with knowingly transferring bodily fluids with HIV for failing to
disclose his status to sexual partners he had met on the internet.' The man told detectives that he

135 IDAHO CODE ANN. § 39-608 (2010).

136 § 39-608(3) a).

137 State v. Thomas, 983 P.2d 245, 246 (Idaho Ct. App. 1999).

138 Otr, Former Boise State/ NINU Bastketball Player Sentenced for Exposing Others fo HIT”, IDAHO STATESMAN, Sept. 16, 2009,
http://www.idahostatesman.com/2009/09/16/902407 / former-boise-statennu-basketball. html.

139 1,/

140 IDAHO CODE ANN. § 39-608(3)(b)(2010).
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failed to tell his sexual partners, with whom he had had unprotected sex, that he was HIV positive
after he had been booked on an unrelated DUI conviction.

HIV-positive persons have also been prosecuted under Idaho’s statute for engaging in acts that are
not known to transmit HIV. In State v. Mubita," an HIV-positive man was sentenced to forty-four
years in prison (eleven counts of transferring bodily fluids) with a possibility of parole after four
years for performing oral sex on his female partner and ejaculating on her thigh.'"” On appeal,
defense counsel argued that it was factually impossible to violate Idaho’s felony exposure law,
intended to criminalize “knowingly expos[ing] another person to AIDS,” because oral sex, when
being performed by an HIV-positive party, and ejaculating on intact skin, has no, or only a remote,
possibility of transmitting HIV. The Idaho Court of Appeals did not go beyond the plain language
of Idaho’s felony exposure law and found that because the man engaged in oral sex, which is a
prohibited act without disclosure, and the law specifically included saliva in its list of “bodily fluids’
capable of transmitting HIV, the man violated Idaho Code Ann. §39-608. “Bodily fluids” that can
be transferred under Idaho law include saliva and urine in addition to blood, semen, vaginal
secretions, and breast milk despite scientific evidence that HIV is not transmitted through saliva or
urine.

>

Idaho’s definition of bodily fluids disregards scientific facts surrounding the risks of HIV
transmission, only adding to public confusion concerning how the disease is transmitted and
worsening the stigma faced by HIV-positive persons. It ignores the fact that the CDC has long
maintained that saliva and urine have not been found to transmit HIV. Breast milk is included in
this statute’s list of “bodily fluids,” but breastfeeding is not included in a list of activities that
“transfer” bodily fluids.'"

Sharing needles/syringes is a felony.

Idaho’s HIV statute specifically targets intravenous drug users and others who share their needles
and syringes. To avoid prosecution, HIV-positive individuals should not share needles, syringes,
and similar drug paraphernalia capable of transferring fluids through the skin. Itis a felony,
punishable by up to fifteen years in prison and/or a $5,000 fine, for an individual who is aware that
she/he is HIV positive to “transfer” bodily fluids by allowing others to use their hypodermic
syringes, needles, or similar devices without sterilization.'*’

Neither the intent to transmit HIV nor actual transmission is required for conviction. Disclosure of
HIV status is not a defense to a syringe-sharing charge, it is only a defense for sexual activity.'* An
HIV-positive person sharing needles or syringes only has a defense to prosecution if she/he can

141 Boise man charged with transferring HI1”, IDAHO PRESS TRIBUNE, Sept. 14 2010,

http:/ /www.idahopress.com/news/article_bbfc76ac-c032-11df-9d38-001cc4c002e0.html.

142188 P.3d 867, 871 (Idaho 2008).

43 Id. at 883.

144 IDAHO CODE ANN. § 39-608(2)(a)-(b). Christina M. Schriver, State Approaches to Criminalizing the Exposure of HIV, 21
N.ILL.U.L. Rev. 319, 328 (2001).

145 IDAHO CODE ANN. § 39-608(2)(b)(2010).

146§ 39-608(3) ().
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prove that a licensed physician advised them that they were “noninfectious” (not capable of
infecting others with HIV).'"

HIV status must be disclosed before donating blood, semen, body tissues, or organs.

It is a felony, punishable by up to fifteen years in prison and/or a $5,000 fine, for an individual who
is aware that she/he is HIV positive to “transfer” bodily fluids to another by giving blood, semen,
organs, or body tissues to any person, blood bank, hospital, or medical facility for the purposes of
transfer to another person.'® Neither the intent to transmit HIV nor actual transmission is required.
However, an HIV-positive person donating blood, semen, organs, or body tissues does have a
defense if she/he can prove that the donation(s) occurtred after a licensed physician advised that
she/he was “noninfectious” (not capable of infecting others with HIV)."’

Prosecution may result from exposing another to HIV, but the meaning of “exposing” is not
defined.

Idaho has a generalized, catch-all HIV exposure statute, Idaho Code Ann. § 39—601, in addition to
the felony statute criminalizing such activities as needle-sharing and unprotected sexual intercourse
(as discussed above). This is a communicable disease control statute and such statutes are rarely
used in prosecutions.

In Idaho it is a misdemeanor for an HIV-positive person to knowingly expose another to HIV
infection.” The penalties for violating this law are not specified, although penalties for exposing
others to syphilis, gonorrhea, or chancroid may include up to six months in prison and/or up to a
$300 fine.”" Unlike Idaho’s felony exposure statute, discussed above, disclosure is not a defense.
Neither the intent to transmit HIV or actual transmission is required.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as substitute for legal advice.

197§ 39-608(3) (b).
148 39-608(2) (b).
149 § 39-608(3) (b).
150 § 39-601.
151 § 39-607.
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Illinois Statute(s) that Allow for Criminal Prosecution based on HIV Status:

720 ILL. COMP. STAT. § 5/12-16.2

“Criminal transmission of HIV?”

A person who knows that he or she is infected with HIV commits criminal transmission
of HIV if he or she:
(1) Engages in contact with another person involving the exposure of the body of one
person to a bodily fluid of another in a manner that could result in HIV
transmission (“intimate contact”);

(2) Transfers, donates or provides his or her blood, tissue, semen, organs or other
potentially infectious body fluids for administration (e.g., transfusion) to another
person; or

(3) In any way transfers to another any non-sterile IV or intramuscular drug
paraphernalia.

The actual transmission of HIV is not a required element of this crime. Itis an
affirmative defense that the person exposed knew the infected person was HIV-positive,
knew the action could result in infection, and consented with that knowledge.

Violation of this statute is a class 2 felony.

720 ILL. COMP. STAT. § 5/8-4(c)(4)

Penalties for attempt

The sentence for attempt to commit a class 2 felony is the sentence for a class 3 felony.

730 ILL. COMP. STAT. § 5/5-4.5-35 - 40

Penalties
For a class 2 felony, not less than 3 years in prison and not more than 7 years.

For a class 3 felony, not less than 2 years in prison and not more than 5 years.

730 ILL. COMP. STAT. § 5/5-4.5-50

Fines
A felony offender may be sentenced to pay a fine not to exceed, for each offense,
$25,000 or the amount specified in the offense, whichever is greater.
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HIV-positive persons may be imprisoned for exposing others to their “bodily fluids.”

HIV-positive persons may face prosecution for engaging in a broad range of contact. There have
been numerous prosecutions in Illinois for HIV exposure under the state’s HIV-specific “criminal
transmission” law. Though the law is entitled “criminal transmission” neither the intent nor the
transmission of HIV is required for prosecution.

It is a class 2 felony punishable by three to seven years in prison'™ and a $25,000 fine,"’ for a person
who is awate that she/he is HIV-positive to engage in “intimate contact” with another. B “Intimate
contact with another” is defined as the exposure of the body of one person to the bodily fluid of
another person in a manner that could result in the transmission of HIV. *> Prosecutions under the
statute have included the following cases:

® In one of lllinois’ earliest prosecutions for HIV exposure, an HIV-positive man pleaded
guilty to “criminal transmission” of HIV in February 1992 after sexually assaulting a

woman.'™

® In February 1993, a 37-year old, HIV-positive man was charged with “criminal
transmission” of HIV and attempted murder when he allegedly attacked a nurse and stuck

her with a needle filled with his blood. The man died before trial. **’

® A 30-year old, HIV-positive sex worker was charged with “criminal transmission” of HIV
in May 1999 after she was discovered having sex with a man in exchange for money. A
condom wrapper was found at the scene of the woman’s arrest. It is not know whether
the man later tested positive for HIV but that would not be relevant to prosecution, nor is
it relevant that a condom may have been used during sex.'”®

® In October 1999, a 36-year old, HIV-positive man pleaded guilty to “criminal
transmission” of HIV after he allegedly threatened police officers with HIV infection and
attempted to splatter them with his blood during an interrupted suicide attempt.'” The
man’s wrists were already cut and bleeding before the officers arrived.

® An HIV-positive man was charged with “criminal transmission” of HIV in August 2004
after he sexually assaulted a 17-year old girl.'" It is not known whether the girl tested
positive for HIV but transmission is irrelevant to prosecution.

152730 ILL. COMP. STAT. ANN. 5/5-4.5-35(a) (West 2010).

153 5/5-4.5-50(b).

154 5/12-16.2.

155 5/12-16.2(b).

156 Man Pleads Guilty to HIV Transmission, CHL TRIB, Feb. 25, 1992, at 3-D.

157 Christian Hawes, Man with AIDS Held in Attack, CHL. TRIB., Feb. 28, 1993, at 3-L; Teresa Jimenez, HIV Transmission
Law Faces a Test, CHL TRIB., Feb. 13, 1996, at 1-L.

158 Mark Shuman, Prostitution Suspect faces HIV” Charge, CHL TRIB., May 6, 1999, at 2-NW.

159 Art Barnum, Man Pleads Guilty to Trying to Pass HI1/, CHL TRIB., Oct. 21, 1999, at 1-D.

160 Patrick Rucker, HIV ~positive Suspect Charged in Rape of Teen, CHI. TRIB., Aug. 18, 2004, at 3-SSW.
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® In 1993, an HIV-positive man stuck a syringe with his blood into a nurse and was
originally charged with criminal transmission of HIV.'" The charges were later changed to
attempted murder but the man died before trial. The nurse did not test positive for HIV.

An individual prosecuted under Illinois’ criminal transmission law has an affirmative defense if
she/he can prove that the individual exposed to HIV was (1) aware that she/he was HIV positive,
(2) knew that the alleged “intimate contact” could result in HIV infection, and (3) consented to HIV
exposure with knowledge of these risks. '* It is not a defense if condoms or other protection was
used during sexual relations though such use has been demonstrated to be highly effective in
preventing HIV transmission.'*’

Several individuals in Illinois have been prosecuted for allegedly failing to disclose their HIV to
sexual partners. The following cases serve as examples:

® A 39-year old sex worker was charged with “criminal transmission of HIV” in December
1996, when she allegedly failed to disclose to a man that she had AIDS before having sex
with him for money.'**

® In December 2004, a 33-year old, HIV-positive man was charged with criminal
transmission of HIV for having sex with his girlfriend without disclosing his HIV status.
The man’s HIV status was discovered in a letter from hospital officials during a police
search related to another investigation. It is not known whether the woman tested

positive HIV or whether protection was used during sexual intercourse but these facts

: : 165
would be irrelevant to prosecution.

® A 42-year-old man pleaded guilty to criminal transmission of HIV in 2006 after he failed

disclose his HIV status before engaging in unprotected sex with a 19-year old woman.

. . . 166
The man was sentenced to six years in prison.

Illinois’ definition of “bodily fluids™ for the purpose of its HIV exposure law does not limit its
definition only to fluids known to transmit HIV. Even though the CDC has long maintained that
saliva, tears, and sweat do not expose others to a risk of HIV transmission, these bodily fluids are
not excluded from consideration under Illinois’ criminal transmission law.'"” This means that
spitting, biting, scratching, and other activities posing, at best, only #heoretical risks of HIV
transmission may be subject to prosecution. There have been numerous prosecutions in Illinois for

161 Teresa Jimenez, HIV" Transmission Law Faces A Test, CHICAGO TRIBUNE, Feb. 13, 1996, at Metro Lake 1.

162720 IL.L. COMP. STAT. ANN. 5/12-6.2(3)(d) (West 2010).

163 CTR. FOR DISEASE CONTROL & PREVENTION, Condoms and STD,

http:/ /www.cdc.gov/condomeffectiveness/latex.htm (last visited Oct 19, 2010).

164 Mark Shuman, Woman Accused of HIV” Crime, CHI. TRIB., Dec. 10, 1996, at 3-NW.

165 Krystyna Slivinski, Elgin Man Charged with HI1” Exposure, CHL TRIB., Dec. 16, 2004, at 2-NW.

16 Dave Fopay, Man Pleads Guilty in Coles County for Knowingly Spreading HI1”, HERALD-REVIEW.COM, Feb. 16, 2010,
http:/ /www.herald-teview.com/news/local/atticle_7729af98-13b8-5a12-2a55-88997£84b5b3.html.

167 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Match 25, 2010),

http:/ /www.cdc.gov/hiv/tesources/qa/ transmission.htm.
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criminal transmission of HIV stemming from an HIV-positive person biting someone, despite the
fact that the CDC has concluded that there exists only a “remote” possibility that HIV could be
transmitted through a bite and such transmission would have to involve various aggravating factors
including “severe trauma, extensive tissue damage, and the presence of blood.”'*

The following case studies illustrate how activities posing only theoretical risks of HIV transmission
have be prosecuted in Illinois:

® In March 1993, a 35-year old, HIV-positive woman was charged with criminal
transmission of HIV when she allegedly refused to leave a hospital after treatment, biting a
security guard and spitting at others in the process.'” Her bite did not break the guard’s
skin.

® In April 1996, a 45-year old, HIV-positive man received a ten-year prison sentence after
he allegedly forged a check at a Sam’s Club, fled the store when employees became
suspicious, and bit 2 man attempting to stop him. ' In addition to fraud and forgery
charges, the man was charged with criminal transmission of HIV. The HIV charge was
dropped in exchange for a guilty plea on his other charges and a lesser charge of
aggravated battery. Despite the fact that biting has been shown to present only a remote
risk of transmitting HIV, a state attorney suggested that HIV infection would be a
“concern that is going to follow this victim the rest of his life.”

® In January 2006, an HIV-positive man was charged with aggravated battery and criminal
transmission of HIV when he allegedly bit a sheriff’s deputy. The man died in a car crash

shortly before his initial court hearing."”!

HIV-positive persons have also been imprisoned for attempting to transmit HIV, regardless of
whether any exposure would have been possible if the task had been completed. In Illinois, it is a
Class 3 felony, punishable by two to five years in prison'”* and a $25,000 fine, ™ to attempt to
ctiminally transmit HIV.'™ In a February 2003 case concerning attempt, a 47-year old, HIV-positive
woman pleaded guilty to attempted criminal transmission of HIV after leaving a bar with a man to
go to his home to engage in intimate contact.'” She was sentenced to the six months in county jail
for time she had already served since her arrest the previous September, plus two years probation.

In Illinois, as in many states, it is not a defense if HIV transmission was impossible under the

168 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission: Can HIV" be transmitted through a human bite?, (March
25, 2010) http:/ /www.cdc.gov/hiv/resources/qa/ transmission.htm (last visited Oct. 19, 2010).

109 Jerry Crimmins, Police: Woman with HIV Bit Security Guard, CHL. 'TRIB., Mat. 30, 1993, at 2-D.

170 Teresa Jimenez, Biter is Given a 10-year sentence, CHI. TRIB., Apr. 19, 1996, at 7-N.

171 Sara Olkon, 2 in Berwyn Crash Identified, CHI. TRIB., Aug. 18, 2006, at 1-NRW; Andrew Davis, Man Killed Has Been
Charged with Transmitting HI1”, WINDYCITYMEDIAGROUP.COM, Aug. 23, 2000,

http:/ /www.windycitymediagroup.com/gay/lesbian/news/ARTICLE.php? AID=12441.

172730 IL.L. COMP. STAT. ANN. 5/5-4.5-40(a) (West 2010).

173 5/5-4.5-50.

174 5/8-4(c)(4).

175 Art Barnum, Woman Pleads Guilty in HI1” Case, CHL TRIB., Feb. 4, 2003, at 3-D.
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circumstances.'”® Even a verbal offer to engage in “intimate contact” may result in prosecution
despite the fact that the completed act would not have had any risk of HIV exposure (i.e.: a hand
job, fingering, or performing oral sex). In 1991, a 34-year old, HIV-positive sex worker was
sentenced to three years in prison after she agreed to have sex with an undercover police officer.'”
She was released from prison by the Governor of Illinois shortly before her death.'™

In another case, a 26-year old, allegedly HIV-positive sex worker was arrested and charged with
attempted criminal transmission of HIV when she walked up to a police officer and offered to have
sex with him for money.'” In each of these cases it did not matter that there was no evidence to
show that even if the proposed act had been completed there would have been a risk of HIV
transmission, if disclosure would have occurred, or condoms or other protection would have been
used.

There have been repeated unsuccessful legal challenges to the constitutionality of Illinois’
criminal HIV transmission law.

Despite its flawed language and broad scope, the Illinois HIV criminal transmission law has survived
multiple legal challenges arguing that its language is unconstitutionally vague. In Pegple v. Dempsey, '™
a 34-year old, HIV-positive man was convicted of aggravated criminal sexual assault and criminal
transmission of HIV when he allegedly ejaculated in the mouth of his 9-year old brother."®" On
appeal, the defendant argued that Illinois’ criminal transmission law was unconstitutionally vague, as
the phrase “could result in the transmission of HIV” is overbroad and fails to define precisely what
conduct is prohibited. "** He also contended that the Illinois legislature’s failure to define “bodily
fluid” meant that exposure to saliva and tears could conceivably be criminalized, and an individual
interpreting the law would be left to speculate about the legality of activities that pose no risk of
transmitting HIV, such as spitting.

The Illinois Appellate Court rejected this challenge, finding that the defendant’s conduct fell
squarely within the language of Illinois’ criminal transmission statute, and that the law was not
unconstitutionally vague as applied to him. The court reasoned that the defendant clearly exposed
his brother to HIV because semen was well known as a “transmitter of HIV”” and oral sex was a
recognized route of HIV transmission. Given that the defendant’s conduct was clearly targeted
under Illinois’ HIV transmission statue, the court found that he was given fair notice that his
conduct would be considered criminal. The defendant did not have standing to challenge the statute
on hypothetical scenarios that were not reflective of his conduct.

In 1994, the Illinois Supreme Court also ruled that the state’s transmission law was not

unconstitutionally vague.'® Pegple ». Russell concerned two prosecutions for HIV “transmission”"™

176 720 IL.L. COMP. STAT. ANN. 5/8-4(b).

177 Rob Karwath, Prostitute with AIDS Wants Ont, CHI. TRIB., Aug. 29, 1991, at 8-NW.

178 Edgar Frees Prostitute with AIDS, CHL TRIB., Oct. 23, 1991, at 6-C.

179 Jeff R. Grandziel, Woman Charged with Prostitution, CHI. TRIB., Sept. 23, 1997, at 3-NW.

180 610 N.E.2d 208 (Ill. App. Ct. 1993).

181 Dempsey, 610 N.E.2d at 210. The opinion does not indicate that the nine-year-old boy was infected with HIV as a
consequence.

182 I, at 222.

183 People v. Russell, 630 N.E.2d 794 (Ill. 1994).
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that were consolidated into one appeal. In one case, an HIV-positive woman was charged with
criminal transmission of HIV when she engaged in consensual sexual intercourse allegedly without
disclosing her status to her partner.'™ In the second, an HIV-positive man was charged with the
same offense after he raped a woman with knowledge of his HIV status. In both cases, the trial
judges found Illinois’ criminal transmission law to be unconstitutionally vague.

The Illinois Supreme Court reversed the trial courts decisions finding that the specific conduct of

p g p
the defendants were clearly addressed by the statute, and that the argument that the Illinois’ criminal
transmission law “might open the innocent conduct of others to possible prosecution is a matter of
pure speculation and conjecture.”'®

Despite the fact that Illinois” HIV “criminal transmission” statute has and continues to lead to
numerous prosecutions of conduct that pose only theoretical or remote risks of HIV transmission,
provides limited definitions of what conduct could be criminally liable, and does not consider
ameliorating factors such as condom use, it has managed to withstand constitutional challenge.

HIV positive persons are prohibited from donating or providing blood, tissue, semen,
organs, or bodily fluids.

HIV positive persons also are subject to prosecution and imprisonment if they donate blood, bodily
fluids such as semen, and human tissue. Itis a class 2 felony, punishable by three to seven years in
prison'” and a $25,000 fine,"™ for an HIV positive person to donate, transfer, or provide blood,
tissue, semen, organs, or “other potentially infectious bodily fluids” for transfusion, transplant,
insemination, or administration to another.'”

The meaning of “potentially infectious bodily fluids” is undefined in the statute. Taken literally, any
bodily fluid containing any amount of HIV virus could “potentially” infect another if the odds of
HIV transmission are greater than zero. Neither the intent to transmit HIV nor actual transmission
is required for liability.

Individuals prosecuted under this statute have a defense if they can prove that the individual
exposed to a blood, fluid, organ, or tissue donation (1) was awate that her/his donor was HIV
positive, (2) knew that accepting a donation could result in HIV infection, and (3) consented to HIV
exposure knowing of this risk.'”

Individuals with HIV may also be prosecuted for attempting to donate blood, semen, organs or
other human tissues, and bodily fluids. Such offenses are Class 3 felonies, punishable by two to five

184 As noted earlier, charges brought under Illinois HIV exposure statute are call “criminal transmission” even though
no transmission occurred.

185 Russell, 630 N.E.2d at 796.

186 4. at 796.

187 730 ILL. COMP. STAT. ANN. 5/5-4.5-35 (West 2010).

188 5/5-4.5-50.

189 5/12-16.2(2)(2).

190 5/12-6.2(3)(d).
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years in prison'”" and a $25,000 fine.'”” A verbal offer to donate blood, fluids, organs, or other
tissues may be sufficient for prosecution.

HIV positive persons can be prosecuted and jailed for sharing dirty syringes with others.

Criminal liability, including imprisonment, may result from sharing or exchanging needles and other
drug paraphernalia. Specifically, it is a class 2 felony, punishable by three to seven years in prison'”
and a $25,000 fine," for an HIV-positive person aware of her/his HIV positive status to dispense,
deliver, exchange, sell, or transfer in any other way to another person any non-sterile “intravenous or
intramuscular paraphernalia.”” This includes syringes, or “any equipment, product, or matetial of
any kind which is peculiar to and marketed for use in injecting a substance into the human body.” '

HIV positive persons in Illinois are prohibited from selling, sharing, or exchanging, or otherwise
transferring to any other person unsterilized needles or any other unsterilized items used to inject
substances into the human body. Simply giving someone a dirty syringe is sufficient for a
conviction; neither the intent to transmit HIV nor actual transmission is required.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

1915/5.4.5-40(a).
192.5/5.4.5-50.
193.5/5.4.5-35.

1945 /54,550
1955/12-6.2(3).
196 5/12-6.2(3)(b).
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Indiana Statute(s) that Allow for Criminal Prosecution based on HIV Status:

IND. CODE ANN. §§ 16-41-7-1, 35-42-1-9

Carriers’ duty to warn persons at risk/Failure of carriers of dangerous
communicable diseases to warn persons at risk

People who know of their HIV status have a duty to warn or cause to be warned
by a third party person at risk of the following: the carrier’s disease status and
the need to seek health care, such as counseling and testing. This statute applies
to past and present needle sharing and sexual activity that has been
epidemiologically demonstrated to transmit HIV. A person who recklessly
violates or fails to comply with this law commits a class B misdemeanor. A
person who knowingly or intentionally violated state statute commits a class D
felony.

IND. CODE § 35-42-2-6(E)
Battery by body waste (on a law enforcement officer)

A person who knowingly or intentionally in a rude, insolent, or angry manner
places (or coerces another to place) blood or another body fluid or waste on a
law enforcement or corrections officer, firefighter, or first responder (identified
as such and engaged in performance of official duties) commits a class D Felony.
If the person knew or recklessly failed to know that the blood, bodily fluid or
waste was infected with HIV, it is a class C felony. If the person knew or
recklessly failed to know that the blood, bodily fluid or waste was infected with
HIV and the offense results in transmission of HIV, it is a class A felony.

IND. CODE § 35-42-2-6(F)

Battery by body waste (on another person, non-law enforcement officer)

A person who knowingly or intentionally in a rude, insolent, or angry manner
places human blood, semen, urine or fecal waste on another person commits a
class A misdemeanor. If the person knew or recklessly failed to know that the
blood, semen, urine or fecal waste was infected with HIV, it is a class D felony.
If the person knew or recklessly failed to know that the blood, semen, urine or
fecal waste was infected with HIV and the offense results in transmission of
HIV, it is a class B felony.
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IND. CODE § 35-45-16-2(A) & (B)

Malicious mischief (touching)

A person who recklessly, knowingly, or intentionally places human blood, semen, urine or
fecal waste in a location with the intent that another person will involuntarily touch it
commits malicious mischief, a class B misdemeanor. If the person knew or recklessly
failed to know that the blood, urine, or waste was infected with HIV, it is a class D felony.
If the person knew or recklessly failed to know that the waste was infected with HIV and
the offense results in the transmission of HIV to the other person, it is a class B felony.

IND. CODE § 35-45-16-2(D)

Malicious mischief (ingesting)

A person who recklessly, knowingly, or intentionally places human blood, body fluid, or
fecal waste in a location with the intent that another person will ingest it commits
malicious mischief with food, a class A misdemeanor. If the person knew or recklessly
failed to know that the blood, fluid or waste was infected with HIV, it is a class D felony.
If the person knew or recklessly failed to know that the blood, fluid or waste was infected
with HIV and the offense results in the transmission of HIV to the other person, it is a
class B felony.

IND. CODE § 16-41-14-17

Donation, sale, or transfer of HIV infected semen

A person who, for the purpose of artificial insemination, recklessly, knowingly, or
intentionally donates, sells, or transfers semen that contains HIV antibodies commits a
Class C felony. The offense is a Class A felony if the offense results in the transmission of
the virus to another person. (This does not apply to a person who transfers for research
purposes semen that contains HIV antibodies.)

IND. CODE § 35-42-1-7

Transferring contaminated bodily fluids

A person who recklessly, knowingly, or intentionally donates, sells or transfers blood, a
blood component, or semen for artificial insemination that contains HIV commits a class
C felony, but if it results in the transmission of HIV it is a class A felony. (Does not apply
to person who, for reasons of privacy, donates blood to a blood center after the person
has notified the blood center that the blood must be disposed of or who transfers HIV-
positive body fluids for research purposes.)
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IND. CODE. § 35-50-2-4 - 7

Penalties (all include the possibility of a $10,000 fine)
Class A felony: twenty — fifty years imprisonment

Class B felony: six — twenty years imprisonment

Class C felony: two — eight years imprisonment

Class D felony: six months — three years imprisonment

IND. CODE. 35-50-3-3

Qass B misdemeanor: no more that 180 days imprisonment and a $1000 fine. /

HIV-positive persons can face felony charges for failing to disclose their HIV-status to their
sexual and needle sharing partners.

Indiana’s “duty to warn” statute requires that HIV-positive persons disclose their status to past,
present, and future sexual or needle-sharing partners that have or will engage in activities that have
been “demonstrated epidemiologically to transmit” HIV."" Such activities include sharing non-
sterile needles and engaging in oral, anal, and penile-vaginal sex.' It is a class D felony for a person
who knowingly or intentionally fails to disclose her/his HIV status, punishable by up to three years
imprisonment and the possibility of a $10,000 fine.

Neither the intent to transmit nor the transmission of HIV is required.

Though disclosing HIV status is the only affirmative defense to prosecution, condom use may
potentially be a successful defense. Condoms, when used consistently and correctly, are highly
effective in preventing the transmission of HIV in sexual contact “demonstrated epidemiologically
to transmit” the virus. Indiana’s failure to warn statute does not state whether condom use or the
use of other protection is a defense to prosecution, but one case has found that for a successful
prosecution the State must prove that (1) the defendant knew she/he was HIV positive, (2) engaged
in unprotected sex, and (3) failed to disclose her/his HIV status during the sexual conduct.'” Other
cases that have been prosecuted under the failure to warn statute have typically involved HIV-
positive persons who engaged in unprotected sex with their partners.”” Though there is limited case
law on whether condom use provides a successful defense, the application of the statute appears to
be limited to cases where no condom or other form of protection was used.

197 IND. CODE. § 16-41-7-1 (b)-(c) (2000).

198 Johnson v. State, 785 N.E.2d 1134 (Ind. Ct. App. 2003)

199 Johnson, 785 N.E.2d at 1145 n.1.

200 See Sophia Voravong, Teen Charged in Suspected HI lie, JOURNAL & COURIER, June 10, 2010 (page unavailable); Ruth
Anne Krause, Gary Slaying Suspect has HIV, cops say, MORRILLVILLE POST TRIBUNAL, Nov. 5, 1999, at 4; AIDS Victim
charged for having unprotected sex, FORT-WAYNE SENTINEL, Sept. 11, 1998, at 5A;.
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Other cases and prosecutions in Indiana of HIV-positive persons failing to warn their partners
include:

® InJune 2010, a 19-year-old woman was charged with failing to disclose her HIV-status to her
sexual partner, a 22-year-old man that she had met on the social networking site, MySpace.”"
The two engaged in unprotected sex on numerous occasions.

® In March 2010, a man pleaded guilty to two counts of failing to warn his sexual partners that
he was HIV positive.”” Following his guilty plea, he was charged with, and pleaded not guilty

to, fifteen additional counts of failing to tell his sexual partners about his status.””

® A man charged with two counts of failing to disclose his HIV status to his sexual partners
was sentenced to three years of probation and a suspended one and a half year prison

SCl’ltCl’lCC.204

® A 27-year-old woman was charged with failing to warn her sexual partner, with whom she

had engaged in unprotected sex, that she was HIV positive.””

® An HIV-positive man was charged with failing to tell his girlfriend that he was HIV-
positive.”” They had been having unprotected sex for four months.

® A 47-year-old HIV-positive man was charged with failing to warn his sexual partner that he

was HIV positive.””

It is a felony for HIV-positive persons to expose others to any bodily fluid, including those
not known to transmit HIV.

In Indiana, there are multiple statutes that make it a felony to expose others to blood, semen, saliva,
feces, and urine that are “infected with HIV.” This law applies to a wide range of acts and bodily
fluids that are not means of transmitting HIV, including spitting saliva or throwing urine and feces.

Under Indiana’s battery by body waste statutes, it is a class C felony punishable by up to eight years
imprisonment if an HIV-positive person intentionally or knowingly in a rude, insolent, or angry
manner places blood, bodily fluid (including tears, saliva, and nasal secretions™”), or waste on a law
enforcement officer, corrections officer, firefighter, or first responder.”” It is a class A felony if the
exposure results in transmission. The same statute applies when a person intentionally causes
another person, who is not a law enforcement officer or first responder, to come in contact with

201 Sophia Voravong, Teen Charged in Suspected HI1 lie, JOURNAL & COURIER, June 10, 2010 (page unavailable).

202 Charges Mount in HIV -warning Case, FORT WAYNE JOURNAL GAZETTE, March 17, 2010, at 3C.

203 Man pleads not guilty in AIDS warning case, INDIANAPOLIS STAR, March 26, 2010, at A24.

204 Rebecca Green, Probation Given to Man who “hid” HI1”, FORT WAYNE JOURNAL GAZETTE, July 8, 2004, at 2.

205 AIDS Viictim charged for having unprotected sex, supra note 213.

206 Ruth Anne Krause, Gary Slaying Suspect has HIV/, ¢cops say, MORRILLVILLE POST TRIBUNAL, Nov. 5, 1999, at 4.

207 Sexc Partner alleges no HIV waming, FORT WAYNE JOURNAL GAZETTE, Oct. 26, 2007, at 2C.

208 Newman v. State, 677 N.E.2d 590 (Ind. Ct. App. 1997)(defendant prosecuted under the battery by body waste statute
for exposing officers to her tears, saliva, and nasal secretions).

209 IND. CODE § 35-42-2-6(E) (West 2010).
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bodily fluids “infected with HIV”, but the penalties are less severe.”’” To be prosecuted under this
statute, it is only necessary that the bodily fluid make some sort of contact with another’s skin or
clothing,*"!

It is also a felony under the malicious mischief statute to recklessly, knowingly, or intentionally place
bodily fluids (including blood, semen, urine, or feces) with the intent that another person might
unintentionally touch or eat them.”* The penalties increase if the person knew the bodily fluids
contained HIV or if HIV transmission occurs as a result.

The battery by body waste and malicious mischief statutes provide increased penalties if the bodily
fluids in question contain traces of HIV despite the fact that HIV transmission may be impossible
under the circumstances. These statutes fail to recognize that urine, feces, and saliva do not transmit
HIV, and throwing, spitting, or placing these fluids on another person has never been shown to
result in HIV transmission. There have been prosecutions under these statutes involving HIV-
positive defendants exposing others to saliva or fecal waste.””” For example, in Nash v. State, the
HIV-positive defendant was sentenced to six years imprisonment under the battery by body waste
statute for throwing his urine and feces on a nurse in his detention facility.”"* The urine and feces
landed on the nurse’s shoes and box that she was carrying. Despite the fact that there was no risk of
HIV transmission the court sentenced him under the more severe class C felony charge for exposing
the nurse to bodily fluid “infected with HIV.”*" In these cases, though there is no risk of HIV
transmission, HIV-positive persons face increased penalties solely due to their HIV status.

There is only one case on record that challenges the battery by body waste statute. In Newman v.
State, an HIV-positive sex worker was charged under the class C felony of purposefully placing her
“HIV-infected” body fluids on law enforcement officers who were trying to arrest her. The
defendant “swung her head back and forth in an attempt to spray the officers with her tears, saliva,
and nasal secretions.”'"’ The trial judge refused to enter the conviction as a class C felony and
instead convicted her under the lesser included class D felony offense reasoning that “it’s medically
impossible to transfer HIV and AIDS through spitting.”*"" The defendant was sentenced to three
years for battery by body waste. If she had been convicted under the original charges she would
have been sentenced to a maximum of eight years imprisonment. Despite the trial court’s
scientifically sound approach to the facts of the case, the Indiana Court of Appeals disagreed with
the trial court’s ruling but did not address the sentencing because the State did not raise the issue on

appeal.

In a 2002 case, a 37-year-old HIV-positive homeless man was charged with battery by bodily waste

210§ 35-42-2-6(F).

21 Thomas v. State, 749 N.E.2d 1231 (Ind. Ct. App. 2001)(holding that statute was not ambiguous and affirming
conviction when fluid lands on body of person, because legislature intended to penalize the mere “offensive” and
“disgusting” nature of such contact).

212 IND. CODE § 35-45-16-2(A)-(D) (West 2010).

213 See Newman, 677 N.E.2d at 593; HIV ~positive man charged with spitting on officer, FORT WAYNE SENTINEL, June 11, 2002,
at 4A.

214881 N.E.2d 1060 (Ind. Ct. App. 2008)

215 Id. at 1062.

216 Newman, 677 N.E.2d at 593.

217 1
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after he allegedly spat on a confinement officer.”"* He was in custody for car-jacking, resisting arrest
and battery. Prior to the spitting incident, he had been charged under the same statute for throwing
a cup of urine on another officer.

It is a felony for HIV-positive persons to donate or sell their semen, blood, or plasma.

Itis a class C felony, punishable by two to eight years in prison and a fine of not more than $10,000
fine for a person to donate or sell blood, blood products, or semen that contains HIV.>"” The law
does not apply to people who donate semen or blood for research purposes or notify the blood
center that the blood or blood component must be discarded and not used for any purpose. It is a
class A felony if the act results in transmission of HIV, which is punishable by twenty to fifty years
in prison.

There have been numerous cases of individuals being prosecuted under Indiana’s transfer and
donating contaminated fluids statutes:

® In 2010, a 39-year-old woman, who tested positive for HIV in 2005, pleaded not guilty

to donating her plasma.*”’

® In 2004, a HIV-positive man pleaded guilty and was sentenced to four years
21

imprisonment for selling his plasma.’

® A 20-year-old HIV-positive homeless woman was sentenced to two years of probation
for selling her plasrna.222 She received $20 for her donation and testified that she was
going to use the money to feed herself and her baby.

® A 46-year-old HIV-positive man was sentenced to two years imprisonment for selling his

blood at a blood plasma donation site.””

® In 2003, five HIV-positive persons were charged with multiple counts of transferring

contaminated fluids for selling their plasma.”**

HIV-positive individuals have also been charged under general criminal laws.”

In State v. Haines’™, the HIV-positive defendant attempted suicide by slashing his wrists but was

218 HIV -positive man charged with spitting on officer, FORT WAYNE SENTINEL, June 11, 2002, at 4A.

219 IND. CODE {§ 35-42-1-7, 16-41-14-17 (West 2010)

220 Tainted Plasma: Woman Pleads Not Guilty to Donating Tainted Plasma, FOX59.COM, Mar. 9, 2010, available at

http:/ /www.fox59.com/news/wxin-tainted-plasma-030910,0,2095819.story.

221 Man sentenced in sale of HIV -tainted plasma, INDIANAPOLIS STAR, June 26, 2004, at B2.

222 Woman Given Probation for selling tainted plasma, INDIANAPOLIS STAR, Nov. 6, 2003, at B1.

223 Sale of tainted blood nets HIV -positive man 2 years, MERRILLVILLE POST TRIBUNE, April 21, 2007, (A5).

224 Five with HIV  accused of selling plasma, INDIANAPOLIS STAR, July 18, 2003, at Al.

225 In White v. State, 647 N.E.2d 684 (Ind. Ct. App. 1995), the court found that HIV could not be considered an
aggravating factor during the sentencing of a crime, in this case child molestation, where the record contains no evidence
that the defendant was HIV-positive, knew he was HIV-positive, or had received risk counseling.
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interrupted by police and emergency medical technicians. When the police and emergency team
arrived, Haines began yelling at them not to come closer or else he would infect them with HIV. He
began to scratch, bite, spit at, and throw blood at the officers. Haines was convicted of three counts
of attempted murder but the trial judge vacated the conviction because the state did not prove that
HIV could be spread by the defendant’s conduct.

On appeal, the court reinstated the attempted murder conviction because the defendant was HIV-
positive, knew of his status, and intended to infect others with HIV by spitting, biting, scratching,
and throwing blood. The court likened the defendant’s actions as “biological warfare [...] akin to a
sinking ship firing on his rescuers”*’ and found that even if the conduct in question couldn’t result
in HIV infection the defendant still believed that his conduct could result in HIV transmission.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice.

226 545 N.E.2d 834 (Ind. Ct. App. 1989). It should be noted that Indiana’s battery by body waste statute was adopted
after this case.
227 Id. at 838.
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Iowa Statute(s) that Allow for Criminal Prosecution based on HIV Status:

IowA CODE § 709C.1

Class B Felony: Criminal transmission of HIV

A person commits criminal transmission of HIV if the person, knowing of his or her
HIV-positive status:

1. Engages in intimate contact with another person;

2. Transfers, donates, or provides the person’s blood, tissue, semen, organs, or
other potentially infectious bodily fluids for transfusion, transplantation,
insemination, or other administration to another person; or

3. Dispenses, delivers, exchanges, sells, or in any other way transfers to another
person any nonsterile intravenous or intramuscular drug paraphernalia
previously used by the person infected with HIV.

“Intimate contact” is the intentional exposure of the body of one person to a bodily
fluid of another person in a manner that could result in the transmission of HIV.

Actual transmission of HIV is not a necessary element of this crime.
It is an affirmative defense that the person exposed to HIV (1) knew of the other
person’s HIV-positive status, (2) knew that the action of exposure could result in

transmission of HIV, and (3) consented to exposure with that knowledge.

IowA CODE § 902.9

Maximum sentence for felons

A class B felony shall be confined for no more than twenty-five years.

Failure to disclose HIV status before sexual activities may result in prosecution.

Individuals with HIV in Iowa should be aware that a broad range of sexual activities may result in
prosecution and imprisonment under the state’s “criminal transmission” laws. The language of
Iowa’s HIV exposure statute is nearly identical to the criminal transmission laws of Illinois (See
Illinois). Also, though Iowa’s statute is called “criminal transmission of HIV,” neither the intent nor
actual transmission of HIV are required for prosecution.
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In Iowa, it is a class B felony, punishable by up to twenty-five years in prison,” for a person who is
aware that she/he is HIV-positive to engage in “intimate contact” with another.” Sex offender
registration is also required.””

“Intimate contact” is defined as the intentional exposure of the body of one person to a bodily fluid
of another person in a manner that cou/d result in the transmission of HIV.*" The use of condoms
or other protection during sexual intercourse is not a statutory defense to prosecution without
disclosure of one’s HIV status.

In Iowa’s first prosecution for criminal transmission of HIV, a 46-year old, HIV-positive man was
sentenced to twenty-five years in prison after he engaged in anal and oral sex with an 11-year old
boy. The boy reportedly told the police that he knew of the defendant’s HIV-positive status.””
However, because he was under the age of consent, the boy’s consent to HIV exposure was not
considered valid.

Like its Illinois counterpart, Iowa’s “criminal transmission” law has survived legal challenges arguing
that it is unconstitutionally vague. In Szate v. Keene,”> an HIV-positive man was charged with
criminal transmission of HIV after engaging in unprotected sexual intercourse with a female partner
without disclosing his HIV status. It is not known whether he ejaculated or if the woman tested
positive for HIV, ** nor are those factors relevant in a prosecution under the statute. After pleading
guilty, the defendant in Keene received a twenty-five year prison sentence.

Following his guilty plea, the defendant argued on appeal that Iowa’s criminal transmission laws
were unconstitutionally vague as applied to his case. Specifically, he argued that the language “could
result in the transmission of HIV” failed to give him fair notice of what conduct was prohibited
under Iowa’s HIV exposure laws. The Supreme Court of lowa disagreed, holding that conviction
under Iowa’s criminal transmission law was lawful as long as HIV transmission was posszble and “any
reasonably intelligent person is aware it is possible to transmit HIV during sexual intercourse,
especially when it is unprotected.”

In Keene, the Supreme Court of Iowa also clarified the types of “intimate contact” that may result in
prosecution, recognizing that “HIV may be transmitted through contact with an infected
individual’s blood, semen or vaginal fluid, and that sexual intercourse is one of the most common
methods of passing [HIV].”**

228 TowA CODE ANN. § 902.9(2) (West 2010).

229§ 709C.1(1)(a).

20§ 692A.102(1)(c)(22).

21§709C.12)(b).

232 Man Imprisoned for 25 Years Under New lowa Exposure Law, 14 AIDS POL’Y & L. 3, Feb. 19, 1999.
233 629 N.W.2d 360, 362 (Iowa 2001).

234 17

235 1]

236 Id at 363.
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Another case, State v. Stevens,” following Keene, held that an HIV-positive individual may be
prosecuted under Iowa’s criminal transmission laws if she/he engages in oral sex. In Szevens, an
HIV-positive man was sentenced to twenty-five years in prison for criminal transmission of HIV
when he engaged in oral sex with a 15-year old boy and ejaculated in the boy’s mouth. He also
received a ten-year sentence for sexual abuse of a child. Notably, the court in S7evens interpreted the
definition of “sexual intercourse” in Keene to include oral sex holding that “oral sex is a well-
recognized means of transmission of the HIV.”**

As interpreted by various court decisions, lowa’s criminal transmission laws, “intimate contact”
. 23() . .
language includes anal sex,™ penile-vaginal sex, and oral sex.

Individuals living with HIV should also note that a conviction for HIV exposure may not require
ejaculation, even though Iowa’s definition of “intimate contact” requires exposure to bodily fluids.
In Keene, the Supreme Court of Iowa determined that the question of whether the defendant
ejaculated during intercourse was irrelevant as long as he exposed another to his bodily fluids.**’ In
2002, an HIV-positive man engaged in unprotected, undisclosed sex three times with a female
partner and was convicted and sentenced to twenty-five years in prison. In his appeal, Szaze 0.
Musser,”*" the defendant argued that he did not expose the woman to bodily fluids because he did not
ejaculate. A state health director testified at trial that HIV transmission was po